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The Atna Plan 


Your local A.tna-izer will make 


a complete survey of all your 


insurance needs. His review 
and counsel will help you pro- 
tect yourself fully at the lowest 


cost possible. 


The Atna Life Insurance Company » The 4itna Casualty 
and Surety Company * The Automobile Insurance Company ° 
The Standard Fire Insurance Company + of Hartford, Con- 
necticut, write practically every form of Insurance and 


Bonding Protection. 


AE TNA-IZE 


SEE THE ETNA-IZER IN YOUR COMMUNITY=—HE IS A MAN WORTH KNOWING 
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THE CORPORATION TRUST COMPANY in fact almost the entire list of 
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120 Broadway, New York 
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the really outstanding business cor- 
porations of America—will be found 
eyge: to be represented in a corporate 
The Corporation Trust Companp System capacity, wherever corporate repre- 
15 Exchange Place, Jersey City sentation is required, by The Cor- 
poration Trust Company. That fact 
is well worth considering by every 
Chicago, 112 W. A s Street PI lelphia, Fidelity-Phila. Tr. Bidg. “al A ae. 
Pittsburgh, Olive lide Boston, Atlantic Nat'l. Bk. Bldg lawyer when deciding the question 
yr yp Are gv Ss. Le pene Seaigention ==) of corporate representation for a 
Cleveland, Union Trust Bldg Detroit, Dime Sav. Bank Bldg client, and by the officials of every 
ansas City, R Long y linneapolis, Sec . 7 . a 
See Seensions, . Camden N’ ] 328 Marker St corporation the representation of 
Atlanta Healey Bidg Albany Agency, 180 State Street thi i | reak 
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“an The difference in cost between 
The Corporation Trust Companp of America various agencies for corporate rep- 

7 West Tenth Street, Wilmington, Delaware resentation is a trifle at its most. 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 
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Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


274 ‘Volumes 
Contained in 











the history of a Z — 
ee 99c Per Vol- 
Worth ume, or 

the Price $271.26 for 274 
as Rent Volumes 


A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


te A U - I O N } This is the only reprint of the Official Edition. Do not 
¢ Confuse it with any Cheap Edition of Unofficial Reports. 

DELIVERIES NOW BEING MADE 
Mail This Coupon Today 








The Banks Law Publishing Co. 
20 Vesey St., New York City 


Deliver to me, paid, a complete set of United States Supreme ica until otherwise advised. 
Court R Official Edition Reprint, consisting of volumes 1 to 274 All books delivered under this contract remain the property 
Official Edition, in 29 books, at 99c per official volume, (274x99c= company or your assigns, until same are for. In case of my “See 
pesky oy © I agree pe said books as follows: $5.00 with order to meet any one of said installments wi 60 days after maturity, al) 
ony ‘> re until entire amount has been paid. of said ts remaining unpaid shall, at your option, immediately 


= for advance parts and bound volumes of become due and payable. 
the Report of the. United States peeme Court, to be delivered to me as This order is subject to your epproval 
tesued, for wh I agree to pay $6.00 per year. Continue my subscrip- 
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The Association's Congressional Legislative Program 


Bene I 


is the signal for ac- 
number of the American 
ttees and sections. 


measures which the 


ng is the Act to promote the 
leur nd natural gas, formu- 
tte Nine appointed at the 


Secretary of the Interior, Dr. 
ded for approval by the Com- 


rvation of Mineral Resources of 


ctiot [It was indorsed by the 


Commerce, of which Mr. 
is chairman, will pre 
s understood, the 
he arbitration of industrial dis- 
the Association. 

Cohen constitute a sub- 
important matter in 

he same committee is the 
he Contract and Sales 
sed by the Commissioners 
iws for state enactment; also 
f interest on judgments ren- 
Bills covering 
been introduced in previous 
Geary, of the committee, has 


ing to bills of lading for car- 


i—a bill which did not originate 


ut concerning which it has 
ns for amendments 
o1 urisprudence and Law 


Hon ‘aul Howland of Cleve 


charged with a 


the Association. It will 
Carrawa | Shipstead bills, 
nee r hearings before the 








proper committees in opposition thereto. It has 
also a large constructive program. This committee 
held a meeting at Washington on December 14 at 
which a definite program of action was considered. 

The program of the Committee on Uniform 
Judicial Procedure, accordiftg to Chairman Thomas 
W. Shelton of Norfolk, Va., is first to try to bring 
about the enactment in the Senate of the bill giv- 
ing the Supreme Court the rule-making power on 
the law side of its jurisdiction (S. 759) and thus 
have it come to the House as a Senate Bill. This 
method of dealing with the measure is due to the 
opposition of Chairman George S. Graham of the 
Judiciary Committee of the House of Representa- 
tives. Chairman Shelton writes that “there is a 
promise of a vote at the short session. If so, it will 
be favorable. Every legitimate pressure should be 
used to this end. As many letters as possible 
should go to Senators to this effect. As a Senate 
Bill, it will in due course go to the House, where 
a large majority have written that they would vote 
for it, though it reached them on an adverse report 
from the House Committee.” 

Chairman T. Catesby Jones, of the’ Associa- 
tion’s Committee on Admiralty and Maritime Law, 
writes, in reply to the JouRNAL’s request for his 
Committee’s immediate congressional program that 
“the Committee has a number of matters under 
consideration, but none of them has reached the 
stage where we feel that they are ready for legisla- 
tive action, and the Committee will urge no bill be- 
fore the next Congress.” 

The Committee on the Division of the Eighth 
Circuit, of which A, C 
man, will be active this session in support of.the meas- 


Paul of Minneapolis is Chair- 


ure recommended by the Bar Association. An effort 
will be made to secure hearings before the proper com- 


mittees of Congress at an early date. 






















































Chairman John T. Richards, 


on the Removal of Government Liens on Real Es 


Whether we will be able to secure its passage in 
the Senate is problematical, and if we 
so, we must begin all over again with the Seventy 
first Congress.” 

The Committee on Aeronautical Law, of 
which Mr. Chester W. Cuthell of New York City is 
chairman, held a meeting in New York City on 
Dec. 12. At present, the chairman informs us, it has 
no legislation to urge upon Congress 


Association's Radio Program 
EGINNING on Thursday evening, January the 
third, at 7:30 P. M. eastern time, the American 

Bar Association will begin broadcasting a series 
of addresses by notable speakers on legal subjects 


of particular public interest. The series will con 
tinue for sixteen weeks and the speakers will be 
“on the air” on successive Thursdays for that 
period at the time stated. The addresses will be 


sent out by the National Broadcasting Company 
and Associated Radio Stations. The Association’s 
Committee on Publicity, of which Mr. Walter H. 
Eckert of Chicago is charman, has the undertakng 
in charge. A list of prominent speakers is now be 
ing made up and will be announced later 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust! Building 900 Market St. Tel. Wilmington 132 
Wilmington, Delaware 


Price $3.00 Postpaid 
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of the Committee 


tate, informs us that the bill mentioned in his re- 
port at the Seattle meeting “is now pending in the 
House of Representatives, and I presume will be 
passed by that body at the present session 


fail to do 








Contingent Fee Accident Litigation in Philadelphia 


HE Law Association of Philadelphia, at a meet 

ing on Oct. 16, adopted with certain changes tl 
recommendations of its special committee appointed 
to investigate “contingent fee accident litigatio 
lhe Philadelphia investigation, unlike that 
ducted in New York City, was not judicially 
thorized, and the committee in charge, thereforé 
lacked certain powers possessed by the New Yor! ip 
investigators. This however, does 
not seem to have prevented it from securing 
information as to conditions existing 


circumstance, 


necessary 

that city. 
Questionnaires to accident companies and la 

yers engaged in this class of litigation, couple 

vith interviews with the plaintiffs in a large nun 

ber of cases, revealed practically the same organi 

} 


tion for securing and handling the business that 

vas set forth in Justice Wasservogel’s report é 
in New York city. There were the familiar 

rieties of “lead men”—political division leaders, 


members of the police force, orderlies, ambulance 
drivers, telephone operators at hospitals, physicians, 
newspaper reporters, etc. Their business, as th 
title suggests, is to give the earliest reports of ac« 
dents to their favorite legal firms or to “independent 
adjusters,” all of [ a consideration Che 
actual “power of attorney” is eithe: 
“runners” employed by certain firms for this 


course tor 
secured 


pose, by “independent adjusters,” who turn tl 
cases over to the lawyers of their choice in cass 
they can’t settle with the insurance companies di o 


rectly, or in some cases by the lawyers themselves 


1908 1929 


LAW BOOKS 


Published 
Bought 
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and 





Exchanged 


Your Correspondence Solicited 


New and Used Law Books 
THE HARRISON COMPANY 
Publishers of Law Books 
ATLANTA, GEORGIA . 


WE CAN SUPPLY ANY LAW BOOK IN PRIN! : 
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when the cas« inder the control of a physician 

someone else and the injured person is referred 
to the firm direct The connection of the “run- 
ners” with mat v firms is cloaked in various ways, 
but the essent nection is there and is prac 
tically, if not ly, admitted Accident lawyers 
appearing befo1 ommittee disapproved of the 
employment ners,” but urged the stress of 


They agreed the practice 
welcomed the cooperation 


com p¢ tit 


should be 


of the committ to bring it about 
The committ n its report, which is published 
in full in a supplement to the November, 1928, issue 
of the Massacl tts Law Quarterly, recommended 
the adoptio1 rules of court as a means 
of remedying 1 tuation. To curb solicitation it 
recommended following rulk “No attorney 
shall, direct! ndirectly, pay or give, or sanction 
the pa r his benefit of any money or 
thing of sideration or in recognition 
of services i tion with the employment of 
such attorney laim for the recovery of dam- 
res for 11 ms oT! property.” In order 
to preclude tl rosecution of legal claims by per- 
son t f the Bar—in other words, to 
eliminate t ndependent adjusters”—it recom- 
mended th g rule 
No ul personal injuries 
‘ for the ‘ é lamages therefor or for 
another men I I and no attorney shall, directly or 
indirect] livide | tl y any part thereof to any 
I in his exclusive 


, attorney on account 
leduction tf proper charges ) 
nv claim 





‘ e ot 1 by any party not 
art tl The purpose of this 
ng at arter of accident claims 

y persons e bar, and hence not subject to 
supervision he Court Attorneys are 
expected servance of the spirit, as well 
as the 

The A ciat uipproved these two recom- 
mendations iddition of a resolution to the 
effect that it the sense of the meeting that 


branches of law other than 





The committ report recommended this rule 
relative to “P f Attorney for Contingent 
Fees vhicl lonpted 

No attorne nstitute r prosecute any action or 

ertake the la for the recovery of dam- 
ages for pers an arrangement with his client 
r a contingent fe s 

1) Either the basis for the fee be a proportion of the 
et recovery af g all expenses not properly payable 
y the attorne, ent be assured at least a specified 
roportion of all t gross recovery, the attorney paying all 

The ttorney embodying such arrange- 
ment shall distinct! le that in case of the client’s dissat- 
isfacti ith the t of the fee charged, he may require 

e att the Court in which the suit was 

muught (or to tl t in which the contract writs are then 
unning if 1 t s beer brought) the question as to what, 
under all the cir is a fair and proper charge for 
he at 

It dealt witl evil of improper settlements 
vith the foll suggested rule, which was 
amended by the Association by changing “six” vears 
to “three” and | substituting “agreement” for 


“nower of attorney” in the last paragraph 


“Every attorney effecting the recovery of damages for 
ersonal inju ! settlement through litigation, 
shall forthwith fill t luplicate, a statement, in substan- 

lly the forn t t bel showing in reasonable detail the 








disposition of the amount received. One such copy shall be 
delivered to the client, and the other shall be preserved by the 
attorney for six years following such settlement, subject to 
inspection by the client, by the Court, and by the Committee 
of Censors of the Law Association. Such statements accumu- 
lated by an attorney ceasing to practice may be turned over 
to the then Chairman of such Committee. 

“No power of attorney in any such case shall authorize 
the settlement of the claim for a sum less than that expressly 
approved by the client.” (Form of statement follows.) 

The medical “broker” or “runner” is dealt with 
as follows: 

“No attorney engaged in handling any case (whether in 
suit or not) involving damages for personal injuries, shall, 
directly or indirectly, hold out to any medical practitioner the 
promise, assurance or hope of compensation contingent on the 
outcome thereof, nor shall any such attorney, after the suc- 
cessful termination thereof, pay or give to any such physician, 
in recognition of the services of such physician in connection 
with such case, whether as a gratuity or otherwise, any money 
or thing of value, in addition to the compensation at the speci- 
fied rate agreed on by the attorne,, win or lose, at the time 
such physician was employed by the attorney.” 

The above was adopted, but a proposed rule 
restricting expert medical testimony to medical 
practitioners approved by the courts was rejected 
by the Association. It reads: 

_ “Expert medical testimony in cases involving personal 
injuries, shall be confined to medical practitioners selected by 
the Court from a list nominated by the Council of the College 
of Physicians. A copy of such approved list shall be kept by 
the Clerk of cach Court open to inspection. In case any attor- 
ney desires the services of any expert in any branch not 
covered by such list, the Court in which the case is pending 
may designate such a one. The fees of such medical witness 
shall be paid by the party calling him and shall not be charge- 
able as part of the taxable costs of the case.” 

Under the title of “Abuses by Defendants,” the 
committee’s report comments on “the securing of 
releases immediately succeeding the accident,” “the 
practice of settling small claims known to be in- 
valid,” “delegation of subrogation claims to other 
than the regular attorneys of the insurance com- 
panies,” “erroneous information by insurance com- 
panies as to amount of policy,” and “refusal to settle 
small claims for property damage.” 

The report was signed by the following mem- 
bers of the special committee: Franklin E. Barr, 
Frederic L. Ballard, John Arthur Brown, Shippen 
Lewis, Francis A. Lewis, 3rd, Benjamin H. Ludlow, 
William Clarke Mason, Lemuel B. Schofield, Henry 
S. Drinker, Jr., Chairman. 


American Legion Favors Proposed Uniform 
Guardianship Act 


T the Tenth Annual Convention of the Amer- 

ican Legion, held recently in San Antonio, 
Texas, a resolution was adopted favoring the Pro- 
posed Uniform Veterans’ Guardianship Act and ex- 
pressing its appreciation to the American Bar As- 
sociation for its interest in uniform legislation per- 
taining to guardianship and commitment of Vet- 
erans’ Bureau wards. The resolution reads as 
follows: 

“Whereas, The American Legion believes that 
the Veterans of the World War, and other wars and 
expeditions, who are afflicted mentally, and minor 
dependents of veterans whose disability or death is 
due to service during the World War should be 
adequately cared for by a grateful Nation; and 

“Whereas, The American Legion believes that 
incompetent veterans should be committed to U. S. 
Veterans’ Hospitals instead of State Hospitals, and 






































.? 
4 AMERICAN KAR ASSOCIATION JOURNAI 
appre 
of th 
ants 
HOW TO BORROW MONEY aes 
a we 
the / 
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When title to real estate is held in trust by Chicago Title & Trust os 4 
" . . - ¢ ° the fr 
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1. Through notes secured by trust deed, both executed by this tion | 
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that the estates of both minor and incompetent ben- portance in the elections in Chicago, St. Louis and te 
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EvENTS , 5 


viz: Judge F. S. Howell, now on the Supreme Bench filling 
a vacancy created by the death of his predecessor, and Judge 
L.. B. Day, one of the local District Judges. At the Primaries 
Judge Day received a vote of some sixty-five hundred more 
than Judge Howell. Judge Howell was endorsed by this 
Association by a vote of over two hundred to something less 
an one hundred for Judge Day. Judge Day in the general 
election defeated Judge Howell by about twelve hundred votes. 
“The candidates for District Judge included seven of the 
incumbents, viz.: Judges Redick, Leslie, Hastings, . Fité- 
gerald, Rait, Troup and Rhoades—Judges Rhoades and Rait 
having been appointed during. the last year to fill vacancies. 
(Stalmaster was not a candidate, and Judge Day was a candi- 
date for the Supreme Court.) The other candidates for Dis- 
trict Judges included Judges Dineen, Neble and Baldwin of the 
local Municipal Court; Judge Foster, an ex-police Judge; 
Judge Slabaugh, an ex-District Judge; Mr. Grossman, an 
ex-Deputy County Attorney; Mr. Yeager, present Chief Deputy, 
County Attorney; Mr. Thomsen and Mr. Page, who had pre- 
viously held no elective office; R. L. Beveridge, who at one 
time was a member of the School Board, and Mr. North, at 
one time a candidate for Congress, but who withdrew his 
candidacy for District Judge in this election. 

“The endorsement of the Bar went to the seven present 
ncumbents, Mr. Thomsen and Mr. Page. 

“All seven of the present incumbents except Judge Rait 
were elected, as were Judge Dineen, Foster and Mr. Thomsen. 

“Two of the three present incumbents on the Municipal 
Bench were candidates for re-election, viz.: Judges Patrick and 
Holmes. Judge Baldwin was a candidate for the District 
Bench. The six nominees for these positions were Judges 
Patrick and Holmes, Mr. Elsasser, Mr. Kennedy, Lester 
Palmer and Mr. Anderson. 

“The Bar endorsement went to Judges Patrick and Holmes 
and Mr. Elsasser by a healthy majority. Judges Patrick and 
Holmes were re-elected. Mr. Palmer was also elected. His 
candidacy is interesting from the standpoint that for many 
years he has been chief announcer of the WOW broad- 
casting station. The whole community was well acquainted 
with ‘L. P.’ By dint of his popularity as a radio broadcaster, 
he led the ticket for this office. 

“The Bar endorsement was taken by mail vote, with each 
member being required to vote for the full number to be 
elected. In other words, any ballot for District Judges that 
did not designate nine was void. The result of the election 
was published in the local papers. Some of the candidates 
advertised their endorsement during their campaigns by divers 
methods. " 

“However, the Bar undertook no further unified action 
after making its endorsement, although a resolution looking to 
this was introduced, passed up to the Judicial Selective Com- 
mittee and defeated upon the report of that Committee’ that 
did not deem it advisable that the Association take’ any 
further action towards election of those endorsed by it.” 


then 


they 


Secretary George J. Martin, of the Bar Associa- 
tion of San Francisco, reports: 

“There was only one State Judge to elect—a_ presiding 
justice of the District Court of Appeal. This Association 
endorsed the incumbent, who was opposed by one other candi- 
date. The incumbent was re-elected after a strenuous campaign. 

“There were four Superior Court Judges (local county 
judges) to elect. This Association endorsed three of the 
candidates (two of whom were unopposed), and all three 
were elected. The Association made no recommendation in. the 
ith department because neither of the candidates received the 
membership vote necessary to carry an endorsement under the 
constitution of the Association. However, the candidate who 
received the highest vote in the plebiscite was elected.” 

Executive Secretary Clarence Denning, of the 
Chicago Bar Association, reports the gratifying suc- 
cess of that very active organization at the retent 
election. It came out squarely for Swanson, the 
Republican candidate for State’s Attorney, who was 
Twelve candidates for 
the municipal court for the full term were elected 
and one candidate to fill a vacancy on that Bench 
All those elected had received the approval of the 
Association’s Committee on Candidates and all, with 
one or two exceptions, were approved by the Bar 
primary. Two of the sitting judges were not ap- 
proved either by the Committee on Candidates or 
the Bar vote, and these were defeated. 
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\merical 


~. aed Most 
States—Effectiveness of Method W here 
; Reached 
i 
Fi 
, By Epwin 
rotes li» , 
N the ear irt of 1925 the Executive Committee 
\y | of the American Bar Association, the American 
' Institute of Criminal Law and Criminology and 
) the Assoc \merican Law Schools adopted 
: resolutions uesting the American Law Institute 
‘4 undertak« e preparation of a code of criminal 
53 procedure. In May of that year the Council of the 
5) Institute vot that work on such a code should be- 
f gin “as early as practicable.” Soon thereafter a 
1 committee appointed by the Council submitted a 
omprehensi utline for the code and in Decem- 
her, 1925, the active work of drafting began. Wil- 
liam E. Mike lean of the Law School of the Uni- 
5 versity of Pennsylvania, and the present writer 
vere appoint Reporters. The original advisers 
vere Williat Forrest of the Chicago Bar, Her- 
bert S. H former Governor of Missouri, 
f Robert W. Millar of Northwestern University, Jus- 
tin Miller, Dean of the Law School, University of 
Southern California, Charles C. Nott, Jr., Judge of 
the Court reneral Sessions, New York City, 
Harry Olson, Chief Justice of the Municipal Court, 
Pe Chicago, Henry L. Stimson of the New York Bar, 
9) John B. Waite the University of Michigan, and 
i 2 Tyrrell W s of Washington University. . Sub- 
sequently lowing advisers were added: 
. 2 Joseph | ynnell of the Boston Bar, Rollin M. 
Perkins University of Iowa, Timothy N. 
Pfeiffer of t New York Bar, and Floyd E. 
Thompson, former Justice of the Illinois Sup:eme 
Court. S hapters of the Code, covering Arrest, 
| @ Preliminary Examination, Bail, Methods of Prose- 
, cution, Grand Jury and Indictment and Informa- 
: tion have been completed. After approval by the 
Council these chapters were presented for discus- 
, sion to the members of the Institute at the meet- 
. ng in Wa eton in May, 1928. The chapters on 
Jurisdiction and Venue, Change of Venue, Waiver 
f Jury Trial, Process upon Indictment and Infor- 
ation, Arraignment, Pleas and Motions before 
[rial and Challenge of Trial Jurors are in course 
»f preparation and it is expected that they will be 
presente the next annual meeting of the 
Institute 
ne of the important questions that had to be 


f the Code was the 
extent to which the information should be em- 
ployed as nethod of prosecution. The constitu- 
tions of all the states except Georgia, Kansas, 
Maryland, Massachusetts, Michigan, Minnesota, 


the preparation « 







DRAFTING OF A CODE OF CRIMINAL 
; PROCEDURE 


w Institute Undertakes Task at Request of Various Organizations—Extent 
To Which Information Should be Employed as Method of Prosecution One of the 
iportant Questions Presented— Bearing of Constitutional Provisions of 


Used at Present—Conclusions 


\mendments to Certain Constitutions Recommended 


R. KEEDY 


f Pennsylvania; One of the Reporters for the Code of Criminal Procedure 


New Hampshire, Vermont, Virginia and Wiscon 
sin contain a provision prescribing the methods for 
prosecuting criminal cases. In Alabama,’ Arkan- 
sas,” Delaware,* Kentucky,‘ Mississippi,5 New Jer- 
North Carolina,’ Oregon,’ Pennsylvania,” 
South Carolina,’® Tennessee" and West Virginia™ 
prosecution by indictment is required in all but a 
few exceptional cases. The usual exceptions are 
(1) cases of impeachment, (2) cases arising in the 
land and naval forces or in the militia when in ac 
tual service in time of war or public danger, and 
(3) cases cognizable by justices of the peace. The 
constitutions of Illinois,"* Maine,** New York,*® 
Ohio,** Rhode Island’? and Texas’* require the in- 
dictment for serious offenses with similar excep- 
tions. In Arizona,’® California,”® Connecticut (ex- 
cept for offenses punishable by death or imprison- 
ment for life),** Idaho,** Louisiana (except in capi- 
tal cases),** Missouri,** Montana,” Nevada,** New 
Mexico,”” Oklahoma,”*, South Dakota,”* Utah*® and 
Washington" the constitutions expressly provide 


sey,® 


that indictable offenses may also be prosecuted by 
information. The legislature of Indiana, which is 
empowered by the constitution to modify or abolish 
the grand jusy system,” has enacted a statute per- 


1. Const., 1901, Art. I, sec. 8 

2. Const., 1874, Art. Il, sec. 8 

8. Const., 1897, Art. I, sec. 8. 

4. Const., 1891, Bill of Rights, sec. 12 
». Const., 1890, Art. ITI, sec. 27 

6. Const., 1844, Art. I, sec. 9 

7 Const., 1876, Art. I, sec. 12 

8. Const., 1857, Art. VII, sec. 18 (Amendment of 1908) 
9. Const., 1878, Art. I, sec. 10 
10. Const., 1895, Art. I, sec. 17. 
11. Const., 1870, Art. I, sec. 14 


12. Const., 1872, Art. III, sec. 4. 

13 Const., 1870, Art. II, sec. 8 i. e. 
the punishment is by fine, or imprisonment 
penitentiary 

14. Const., 1819, Art. I, sec. 7, 

15. Const., 1894, Art. I, sec. 6, 


“except in cases in which 
otherwise than in the 


“capital or infamous crime(s).” 
“capital or otherwise infamous 


16. Const., 1851 and 1912, Art. I, sec. 10, “capital or otherwise 
infamous crime(s).” 

17. Const., 1842, Art. I, sec. 7, 
rime(s).” 

18. Const., 
the punishment is 
penitentiary.” 


“capital or other infamous 
1876, Art. I, sec. 10, i. e. “except in cases in which 


by fine, or imprisonment otherwise than in the 


19. Const., 1912, Art. II, sec. 30. 

20. Const., 1879, Art. I, sec. 8. 

21. Const., 1818, Art. I, sec. 9. 

22. Const., 1890, Art. I, sec. 8. 

23. Const., 1921, Art. I, sec. 9 

2 Const., 1875, Art. Il, sec. 12, (Amendment of 1900) 
25. Const., 1889, Art. ITI, sec. 8. 

26. Const., 1864, Art. I, sec. 8, (Amendment of 1912) 
27. Const., 1912, Art. II, sec. 14, (Amendment of 1925) 
28. Const., 1907, Art. II, sec. 17. 

29. Const., 1889, Art. VI, sec. 10 

30. Const., 1895, Art. I, sec. 13 

$1. Const., 1889, Art. I, sec. 25. 

82. Const., 1851, Art. VII, sec. 17 
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mitting all public offenses except treason and mut 
der to be prosecuted by affidavit.** In Florida the 
constitution indict 
ment** but also authorizes, except in capital cases, 
prosecution by information in Escambia County 
and in any other counties for which the legislature 
may so provide.”*. The constitutions of Colorado,” 
Nebraska,*’, North Dakota** and Wyoming” pro- 
hibit the use of the information in felony cases, 
with exceptions such as are set forth above, but 
empower the legislature to provide otherwise. The 
lowa Constitution requires prosecution by indict 
ment for all offenses where the punishment exceeds 
a fine of one hundred dollars or imprisonment for 
thirty days, but likewise authorizes the legislature 
to provide otherwise.**. In these five states statutes 
have been enacted authorizing prosecution by in- 
formation in all cases where an indictment may be 
used... 

In Kansas,** Vermont**® and Wisconsin, stat- 
utes providing in effect that information and in 
dictment shall be concurrent ‘emedies have been 
held not to violate the onstitutions, 
which as already pointed out contain no provision 
regarding the method of prosecution. The Michi- 
gan Constitution of 1835 contained the guarantee 
that “No person shall be held to answer for a crim 
inal offense, unless on the presentment or indict- 
ment of a grand jury, except in cases of impeach 
ment, or in cases cognizable by justices of the 
peace, or arising in the army or militia when in ac- 
tual service in time of war or public danger.” This 
was omitted in the Constitution of 1850. In 1859 
the legislature authorized prosecution by informa- 
tion.*® No case, in which the constitutionality of 
this legislation was questioned, found. The 
Minnesota Constitution was amended in 1905 by 
substituting the guarantee, “No person shall be 
held to answer for a criminal offense without due 
process of law,”** for the following provision: “No 
person shall be held to answer for a criminal offense 
unless on the presentment or indictment of a Grand 
Jury, except in cases of impeachment or in cases 
cognizable by Justices of the Peace, or arising in 
the Army or Navy, or in the militia when in actual 
service in time of war or public danger.” In the 
same year a statute was enacted authorizing prose 
cution by information.** This was interpreted by 
the Supreme Court as applying only to cases where 
the punishment is less than imprisonment for ten 
years and was held not to violate the constitutional 
provision set forth above.** 


provides for prosecution by 


res] “ctive 


was 


Maryland,*® Massachusetts® and New Hamp 
shire™ have provisions in their bills of rights say 

83. Burns Stat., 1926, sec. 2150 

84.. Const., 1885, Dec, of Rights 

35. Ib., Art. V, secs. 24, 25, 28 

36. Const., 1876, Art. II, sec. § 

87. Const., 1875, Art. I, sec. 1 

38. Censt., 1889, Art; I, sec. 8 

39 Const., 1889, Art. I, sec. 18 

40. Const 1857, Art. I, sec. 11 \ \ 

141. Colerado—Comp. Laws, 1921,  s« 7069; Tow Cod 1924 
sec, 13644; Nebraska—Comp. Stat., 1922, s« 10086; N Dakota 
Comp. Laws, 1913, secs. 10625, 10628; Wyoming—t St 19 
sec. 7425. 

42. State v. Whisner, 35 Kan. 271, 277 (semble 

43. State v. Stimson, 78 Vt. 124. The Vérmont stat vides 


for prosecution by information only in cases where tl punishment 
the offense is not death or imprisonment for life 

44. Rowan v. State, 29 Wis. 129 

45. Session Laws, 1859, No. 138, sec. 1 

46. Const., 1857, Art T, sec 7 Amendment df 19 

47 Session Laws, 1905, ch. 231, sec. 1 

48. State v. Keeney, 153 Minn. 158 

49. Const., 1867, Dec. of Rights, Art. 23 

50. Const., 1780, Part First, Art. XII. 

51. Const., 1912, Part First, Art. 15 


“no subject shall be deprived 
of his life, liberty or property but by the ju lgment 
of his peers, or by of the land.” It has bee 
decided in a Massachusetts case that this is a 91 
antee of indictment for all crim«¢ 
involving capital or infamous punishment.®? There 
is strong intimation to the same effect in a Mar 
On the other hand, a New Ham; 
case has an equally intimation to th 


] 


1g in substance that 

the law 
- . > } 

prosecution Dy 


land case 


strong 


trary.** The Virginia Constitution guarantees of 
an accused person the right to demand the caus: 
and nature of the accusation against him Chere 
is a strong dictum in a recent case that this gua ‘ 


not preclude information as a form of 

accusation.*®© The Supreme Court of Georgia has 

decided that the “trial by jury” 

constitution®™ does not require misdemeanor cases 

to be prosecuted by indictment and the language of 

the opinion is broad enough to cover all cases 
In most of the states where a substantial us« 

of the information is permitted, it is required eithe: ¥ 

by constitution or statute that a preliminary exat 

nation be had or waived before an information 1 

be filed. About half of these states limit this re 

quirement to felony cases; in the others it applies 

to all cases where prosecution may be by informa 

tion. In Connecticut,®® Florida,” Iowa,” ] 

iana,** Vermont® and Washington" it is not nec« 

sary that there be a preliminary examination of th« 

accused before an information is filed; nor in Ind 

ana before an affidavit is filed.” In Iowa, however, 

the prosecuting attorney must obtain the conse 

of the trial judge. a“ 
\ question arises in the states which require a 

preliminary examination, whether it is essential to 

the right to file an information that the accused b« 

held to answer by the magistrate. California 

Idaho,®*, Kansas, Michigan,’® Oklahoma,” Utah 

Wisconsin,” and Wyoming” forbid the filing of at 


antee does 


provision of the 


information if the accused has been discharged 
Colorado®® and Nevada,” if the 
discharged, “the district attorney may upon affida 
vit of any person who has knowledge of the con 
mission of an ofiense, and who is a competent wit ¢ 
setting forth the offens« 


accused has been 


ness to testify in the case, 
and the name of the person or persons charged w 
the commission thereof, upon being furnished wit] 
the names of the wicnesses for the prosecution, by 


eave of court first had, file an information, and 
process shall issue thereon.” These two states a 
52 Tones v. Rob $ Gra 29 42 
Danner v. Stvce, 89 Md. 220, 227 
4. State v. Sa: aders, 66 N. H. 39, 87. 
Const., 192, Art. I, se 8 
¢ Pine v. { ommonweal 121 Va. 812, 834 } 
Const., © 477, Art. VI, S XVIII, Par. ! | 
8.° Gordon v. State, 102 Ga. 673, 676, 680 
19. Gen. Stat., 1918, sec. 6608 Ci 
60 Rev. Gen. Stat., 1920, s« 6058 
61 Code, 1924, sec. 13644 
62. Const., 1921, Art. I, s ) ' 
6 Crer Laws, 1917, sec. 2507 
64 Rem. Comp: Stat., 1922, s 2023 
65 Burns Stat., 1926, se 4 
66. Code, 1924, sec. 1865 
67. Const., 1879, Art. I, sec. 8 
68 Const., 1890, Art. I, s« 8 
69 Rev. Stat., 1923, sec. 62-8! s interpreted in State 
65 Kan. 125. 
70 Pub. Acts, 1927, N 1 VII, se 42, as inter 
Morrissey v. People, 11 Mict 27 41, and in People v. Eva 
Mich. 867, 387 
71. Const:, 1907, Art: II, sec. .17, as interpreted in Mu 
State, 16 Okla. Cr. 549, 554 
Const., 1895, Art. I, sec. 13 
Stat., 1925, secs. 855,18, 355.20 (inferentially) ug 
Comp. Stat., 1920, sec. 7431 
Comp. Laws, 1921, sec. 7076 and “also if a prelimina exa 


1 has not. been had.” 
Rev. Laws, 1919, Vol. 3, p 





3401, sec. 9 
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have statut is do Kansas™ and Wyoming,"® on account of the policies of other states to seek 
vhich authot the judge of the court having jur- extradition.” 

diction of 1 ise, upon afhdavit filed with him (2) The answers from ten states were to the 

the coma of an offense, to direct the filing effect that fewer informations are quashed than in- 

of an information by the district attorney. The ‘ictments. With regard to the other states, it was 

Missouri statute makes it the duty of the prosecu- said either that there was no difference or that so 

ng attorney to file an information upon affidavit few indictments were used that it was impossible 

filed by “anv 1 on.”®° The language of these stat- to form a comparison. In no state was it said 

os ten 1s Game od enafien on tll ts eames that fewer indictments are quashed than informa- 
’ , , ca te tions, 

pote: x ! poor, en = ie preliminary = (3) The answers to the third question were 

sa" Teg . a on held to answer. simost all in the negative. Two cases where such 

In New York th \ppellate Division of the Su- proceedings were taken were reported from differ- 

preme Court upheld, under a statute authorizing ent states. Following are the other answers where 
prosecution | formation in the Courts of Special a clear-cut negation was not made: 
Sessions, al rmation which was filed after the (a) “Occasionally, but not often, in this state 
accused wa harged at the preliminary exami- legal proceedings have been taken against a county 
nation,” and there is a dictum by the Supreme attorney for misconduct in filing informations or for 
Court of M ri that such discharge is no bar to misconduct in failing to file informations.” 

¢ prosecutior nformation.*®? The constitutions (b) “Of course, you must understand that 
r statutes \rizona,®* Minnesota,** Nebraska,*™ from time to time in some counties complaint will 
New Mex 1 South Dakota® simply require a be made by someone, that a prosecutor is either too 
precedent pr nary examination and no cases’ vigilant and industrious in filing informations, or 

ere found ting the effect of discharging the on the other hand that he is too lax about the 
accused matter.” 

For the rpose of determining the effective- (c) “Yes, we have had some difficulty with 
ness of tl ractice in states where indictable prosecuting attorneys, usually because they have 
offenses ma prosecuted by information the fol- failed to prosecute. I think a good many com 
lowing qu were addressed to judges and plaints, perhaps, are filed with the Attorney Gen 
practitioners these states :** eral by people who wish to prosecute where the 

= it extent, in a general way, is the State’s attorney refuses to do so. Of course, it is 
dys information used for prosecuting felonies and often a matter of sound discretion, and I think on 
misdemeanot the whole the abuses along this line are compara- 
2. Are relatively fewer informations tively few.” 
quashed tl ndictments (4) The answer to the fourth question from 
or er u aware of any legal proceedings most states w as either that there was no difference 
being taken against any prosecuting attorney for '™ the number of convictions where the prosecution 
misconduct in filing or not filing :nformations? was by information as compared with indictment, 
4 te tee Gey Eien cf Eee that there was no basis for making a comparison 
nsiialals ol sicblomin vshare inicesselaa alta by reason of the few cases in which an indictment 
a ietintial was employed. In five states the answers indicated 
pe see ; ; : that there were more convictions where the prose- 
, Pes - he — at map cme am Pe Ha ont cution was by information. Following is the an- 
™ &, oe are a wee swer from one state: “I am inclined to think the 
are the re for such dissatisfaction ? relative number of convictions under indictment is 

(1) The ers to the first question disclosed fewer than under informations. The reason for 
the fact that, with the exception of one state, the this, in my opinion, is that indictments are occa- 
information ised to a large extent in prosecuting  sjonally brought about by strong assertion of opin- 
both felonies and misdemeanors. The expressions. jon on the part of a few who are vociferous, but 
ised in the answers were: “almost universally,” who have not had experience in seeking to match 
“almost exclusively,” “in practically all, if not all the allegations with proof. Even in such cases in- 
cases, = pract ly all,” “almost without excep- dictments may sometimes serve a useful purpose in 
tion,” “almost entirely,” “more than 97%,” “98%,” clearing the atmosphere of odors that may not be 

i and “about 99 With regard to the practice in readily come at in any other way.” : 

26: ee See oe said: “Indictments in such cases (5) In the answers to the fifth question, com- 
-_ unknow! ndictment having been resorted plete satisfaction with the practice of prosecuting 
to in only a f instances where it was necessary by information was expressed with regard to all but 

17. Colorad Laws, 1921, sec. 7077. “im extreme cance” SIX States. The following excerpts indicate the 
ada—Rev. Law Vol. ITI, p. 340i, sec. 10, “in extreme cases.” Character and extent of the dissatisfaction in the 
, a0 cnc, 7434, “ar aber eatisfactory preei ix exceptional states: 
a oe any crime or offense.’ (a) “Occasionally, we have some dissatisfac- 
1. People v. Spier, 120 App. Div. 78 tion on the part of wealthy complaining witnesses 
= Cot wean oe who feel that the grand jury should be used in their 
Ss. Come Best. 1080 me, 10008 case in order to avoid any possible civil action for 
86. C II, sec. 14 (Amendment of 1925) damage for malicious prosecution.” 
ag 88. See the | an dion. Bal rmations or Indictments in (b) “There may be, however, some isolated 
Trial I pitler, in S Ming. Law Rev. 379 (1924), and = cases of dissatisfaction among persons who have 


64 (1928 either been prosecuted on information, or who have 








10 








been unsuccessful in securing the filing of an in- 
formation against someone.” 

(c) “About the only dissatisfaction experi- 
enced here is that occasionally a prosecuting officer 
refuses to do his duty as against his friend, but 
this is not a sufficient objection to offset the tre- 
mendous advantage that proceeding by information 
has over the cumbersome, expensive and tedious 
plan of proceeding by indictment.” 

(d) “I should be obliged to say that there is 
some dissatisfaction. It is not general nor wide- 
spread and is due in the main to the fact that the 
office of district attorney has been occupied very 
largely by young and inexperienced attorneys, ex- 
cept in the larger and more populous counties where 
the business on the civil side of the office is so im- 
portant as to require the services of an able man. 
In almost every important criminal case coming 
from up state an experienced lawyer is appointed 
as an assistant prosecutor. There are two princi- 
pal reasons for the selection of young men: first, 
and foremost, the desire to give him ‘a chance’ and 
second, the salaries are fixed so low that abler at- 
torneys cannot from a financial standpoint afford 
to accept the office. There is some tendency for 
district attorneys to prosecute vigorously as a 
means to further political advancement. While 
there has been something of that in this state, it 
has been of insignificant proportions. Taking into 
account the very great powers which the district 
attorney has under our law, the office in the main 
has been wisely and fairly administered.” 

(e) “Of course, there will be an occasional 
abuse of this practice by some prosecuting officers, 
but I think the disadvantage of such prosecution 
are far outweighed by the advantages obtained by 
the less cumbersome method.” 

(f) “The only dissatisfaction is that, perhaps, 
the state’s attorney should prosecute some cases 
where he does not do so. However, this is usually 
obviated where the matter is of any importance by 
application to the attorney general or by applica- 
tion to the court.” 

Following are some of the answers showing 
satisfaction with the practice: 

(a) Prosecution by information is “more con- 
venient, less expensive and in every way more sat- 
isfactory.” 

(b) “Charges by information supplement the 
inquisitorial power of grand juries; they afford a 
readier means by which crime may be prosecuted 
and materially lessen the cost of a grand jury. 
Neither system should be dispensed with.” 

(c) “There is no dissatisfaction with the prac- 
tice of prosecution by information. Everyone takes 
this method for granted as the better method. In 
short, indictment is resorted to only in unusual or 
emergency cases. It is only resorted to when there 
is fear of official corruption or some widespread 
conditions need investigation. Its use seems to be 
growing rarer.” 

(d) “I know of no dissatisfaction with the 
practice of prosecuting by information, but on the 
contrary, the practice has been commended by ob- 
servers. It is less cumbersome, more inexpensive 
and more prompt than the grand jury procedure.” 

(e) “The use of the information has almost 
wholly superseded the indictment. As a rule, I 
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think it is only in cases where the state’s attorney 
does not care to take the responsibility of initiat 
ing a prosecution, or in cases where it is necessary 
to call the witnesses before a grand jury in orde: 
to find out what they would probably swear to on 
a trial.” 

(f) “I think it safe to say that the profession 
and our people are practically unanimously in favor 
of prosecutions by information, though desiring to 
retain as part of our system prosecutions by indict 
ment for use when some particular reason calls for 
that method of investigation.” 

From the answers to the inquiries and from 
other investigations it seemed to be clearly estab 
lished that prosecuti..a by information, while less 
expensive, is more expeditious and efficient than 
prosecution by indictment. At the same time con- 
vincing reasons appeared why the grand jury 
should be retained for investigating purposes and 
for certain exceptional situations. 


Accordingly the following Chapter on Meth 
ods of Prosecution was drafted: 
“SECTION 1. PROSECUTION BY INFORMATION OR INDICTMEN 


All public offenses heretofore required to be prosecuted 
by indictment may be prosecuted either by indictment or 
by information. 

“SECTION 2. WuHen Granp Jury TO BE SUMMONED. No 
grand jury shall be summoned to attend at any court ex- 
cept upon the order of a judge thereof when in his opinion 
public interest so demands, except that a grand jury shall 
be summoned at least once a year in each county. 
“SecTION 3. WHEN PROSECUTION MAY BE BY 

No information may be filed against any person, 
except a fugitive from justice, for any offense which may 
be punished by death or imprisonment in the penitentiary 
until such person shall have had or waived a preliminary 
examination. The fact that a preliminary examination was 
neither had nor waived shall in no case invalidate any in- 
formation in any court unless the defendant shall object 
to such information because of such fact before pleading 
to the merits. 

“SECTION 4. ro Fite INFORMATION WHEN AccUSE 
DISCHARGED AT PRELIMINARY EXAMINATION. If upon the pre- 
liminary examination the accused is discharged, an informa- 
tion may be filed against him only by leave of court. 
Duty or ProsecuTinG ATToRNEY AFTER Aci 
He_p To ANSWER AT PRELIMINARY When- 
ever an accused has been held to answer at a preliminary 
examination, whether he has been admitted to bail or 
committed to jail, the prosecuting attorney shall file an 
information charging the commission of an offense accord- 
ing to the evidence presented at such examination, unless 
after full consideration of the preliminary examination he 
shall determine that an information ought not to be filed, 
in which case he shall present to the court a written state- 
ment containing his reasons, and the facts on which they 
are based, for not filing an informtion. After full con- 
sideration of such statement and of the evidence filed in the 
case, the court, if it is of the opinion that further proceed- 
ings should be taken against the accused, shall direct the 
prosecuting attorney either to file the proper information 
and bring the case to trial, or to present the case to the 
grand jury, as the prosecuting attorney may determine.” 

In order that the provisions of this chapter, 
when enacted, may be upheld on constitutional 
grounds it will be necessary to amend the consti- 
tutions of certain states. It was accordingly recom- 
mended that the existing constitutional provisions, 
which prohibit the use of the information except 
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for minor offenses or in a few unusual cases be re- 
pealed in Alabama, Arkansas, Delaware, Illinois, 
Kentucky, Maine, Mississippi, New Jersey, New 
York, North Carolina, Ohio, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Texas 
and West Virginia, and that the following two pro- 
visions be added as amendments to the constitutions 
of these states 

The legislature may provide that public offenses here- 
tofore required to be prosecuted by indictment may be 
prosecuted by information. 

The legislature may modify the grand jury system. 

As the requirement of the Maryland and Mas- 
sachusetts constitutions that “no subject shall be 
deprived of his life, liberty or property but by the 
judgment of his peers, or by the law of the land” 
has been interpreted to preclude prosecution by in- 
vas also recommended that their con- 


formatio1 
stitutions amended by adding the above pro- 
posals 

As the courts of Georgia, New Hampshire and 
Virginia | intimated that prosecution by infor- 
mation is mitted by their respective constitu- 
tions the proposed statute may be enacted in these 
states wit onstitutional amendment. In Min- 
nesota the nstitution permits prosecution by in- 
formation However, the statute, as interpreted, 
limits it to offenses not punishable by death or im- 
prisonment more than ten years. As the pro- 
posed chapter has a wider application it was recom- 
mended that it be enacted in Minnesota. 

In Arizona, California, Colorado, Connecticut 
(except for offenses punishable by death or impris- 


onment for life), Idaho, lowa, Kansas, Louisiana 
(except capital cases), Michigan, Missouri, Mon- 
tana, Nebraska, Nevada, New Mexico, North Da- 
kota, Oklahoma, South Dakota, Utah, Vermont 
(like Connecticut), Washington, Wisconsin and 
Wyoming the existing law, as already pointed out, 
provides for prosecution by information. The in- 
quiries made in these states establish the fact that 
this method of prosecution is thoroughly satisfac- 
tory. Accordingly, although the details of proce 
dure in these states vary somewhat from the plan 
here proposed, it was not recommended that any 
change be made. ; 

In Florida the constitution provides that prosecu- 
tion of felonies shall be by indictment but that in 
the County of Escambia and in such other counties 
as the legislature may deem expedient after appli- 
cation of a majority of the taxpayers, criminal 
courts of record shall be established which shall 
have jurisdiction of all but capital cases, and that 
prosecutica in these courts shall be by information 
Similar courts of record have been established by 
the legislature in seven other counties. As it is al 
together unlikely that this provision of the Florida 
Constitution will be repealed in order to substitut« 
another provision relating to prosecution by infor 
mation, no recommendation for change in this state 
was made, 

In Indiana all offenses except treason and mur- 
der may be prosecuted by affidavit. As the practice 
in that state is satisfactory, no change was recom 
mended. 


JURISPRUDENCE CONSTANTE AND STARE DECISIS 
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Comparative Simplicity, Certainty and Adaptability of Civil Law Due to Codes and Restricted 
Scope of Jurisprudence Constante—Complexity, Confusion and Rigidity of Common 
Law Due to Its Unrestricted Adherence to Doctrine of Stare Decisis 


By Hon. Ropert L. HENRY 
‘udge of Mixed Tribunals, Alexandria, Egypt 


HE doctrines of Jurisprudence Constante in 
the Civil Law and of Stare Decisis in the Com- 
mon Law look much alike, but the difference 


between them is such that it is one of the chief 
things which distinguishes the two great systems 
of the law is intimately: connected both as to 
cause and effect with the differences in spirit and 
in technique; and in large measure accounts for the 
differences simplicity and certainty in the law, 
and of flexibility in its application. 

The Civil Law begins with the principle that 
precedents are not binding. Then it makes excep- 
tions where the matter is jurisprudence constante. 
Obviously if the exceptions were very numerous 


the situation would approximate that in which the 
Common Law finds itself under the rule of stare 
decisis. 

The impression one may easily get upon even 
a seriois investigation of Civil Law practice is pre- 
cisely that there is a tendency more and more to 
adopt the attitude and technique of the Common 
Law in the matter of precedents. One finds printed 
reports of judicial decisions, codes annotated by 
cases, treatises citing them, lawyers referring to 
them in arguments, and even judgments mention- 
ing them. 

But from my own experience in the actual 
application of the Civil Law, including of course 
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my observation of the work of counsel before the 
court, I have come to realize that such indicia may 
be misleading. It is clear that the divergence in 
attitude as to precedents between the Civil Law 
and the Common is still great, and that there is 
little likelihood of its becoming substantially less 
for a long time to come. And if eventually such 
difference is destined to disappear, I have come 
to entertain the hope that it will be by the Com- 
mon Law moving in the direction of the Civil, in- 
stead of the movement continuing in the opposite 
direction, for the Civil Law attitude appearg the 
saner, and produces better results. 

There is a well-nigh insuperable difficulty in 
the way of the Common Law giving up even in a 
measure its adherence to precedents, good, bad and 
indifferent. It lies in the absence of codes or any 
official source of the law. Without such, there is 
no authoritative source other than the cases. Possi- 
bly the restatement of the law now being done by 
the American Law Institute may in one way or 
another acquire such overwhelming authority, that 
individual decisions even of courts of last resort 
will lose much of their present force. If so, there 
will be some hope for the Common Law in this 
most important matter. 

It need hardly be pointed out that it is im- 
possible for codes and the doctrine of stare decisis 
to exist together even for a moment without the 
process of destruction of the former setting in. As 
long as judgments continue to be the last word, it 
would be almost useless to adopt codes. They 
would be whittled away by interpretation, and in 
the course of a not very long time, the situation 
would again be what it is now, in Common Law 
countries, one in which the law would have to 
be sought in the cages. 

And will not that be the result as to the labors 
of the American Law Institute also, unless some 
curb is put on the traditional Common Law attitude 
towards precedents? 

Napoleon at the beginning of his Civil Code 
put in a provision forbidding judges from laying 
down any general rule of law. And such is the 
spirit and the general practice today in all Civil 
Law countries. 


It is not considered to be the busi- 
ness of judges to make law; their task is to apply 
it to the specific cases brought before them, It 
follows that they should not formulate rules of 
law in their own words. That has been authorita- 
tively done, once and for all, by the codes. Neither 
should they be influenced in their decisions by what 
other judges have held upon similar facts, for the 
others may have been wrong, and it is not desirable 
that errors should be repeated. The result is that 
the application of law does not give rise itself to 
new rules of law. Only in such a way can code 
law be preserved. 

The codes are supposed to contain the whole 
of the law, and such theory is by no means so far 
from truth as a Common Law legist might suppose 
In actual practice certainly 99 per cent of the cases 
coming before the courts are disposed of by the 
broad general principles to be found in the codes. 

At once, therefore, the field is narrowed as to 
which resort must be had to other sources. Then 
add to that the usual code provision that in the case 
of silence, insufficiency or obscurity of the law, the 
judge shall decide in conformity with the princi- 





ples of natural law and equity, and one can see that 
he may do his duty as envisaged by the codes with- 
out taking precedents into consideration at all. 

Such a conception of law is foreign to the Com 
mon Law legist. He is accustomed to look at the 
law as something very complex, as consisting of 
endless rules, to be sought in reports of cases as 
numerous as the sands of the sea. And the Com- 
mon Law is, in fact, complex because of the doc 
trine that specific applications of the law them 
selves constitute law. 

The Civil Law not having the general doctrine 
that applied law makes law, does succeed in solving 
nearly all of the problems presented to the courts 
by the application of general principles, apparently 
to the satisfaction of all concerned. 

There are, however, decisions not made on the 
basis of general principles alone. Every now and 
then a problem of frequent recurrence gives diffi 
culty. Some judges may have solved it one way 
and some another. It is important that the matter 
should be settled once and for all, so that lawyers 
will know how to advise their clients, and so that 
the latter will know how to act. The court of last 
resort after a full consideration may decide it one 
way or the other. Or it more frequently happens, 
that instead of the matter being proceeded with in 
such a deliberate way, the highest court, perhaps 
aiter some wavering itself, decides the same way 
on the problem a number of differcnt times. In 
either case the matter is wel: settled for a genera 
tion. It is not likely that ihe court will for awhile, 
at any rate as long as it has the same personnel, 
go back on its own well considered decison or its 
established practice. 

Under such conditions the judge of a lower 
court must, of course, conform, even if he does not 
agree with the correctness of the decision above, 
for it would not be right to cause litigants useless 
appeals. In each case where jurisprudence con 
stante is urged upon him by counsel, he must, if he 
disagrees with the results obtained above, size up 
the situation. Was a case cited carefully consid- 
ered, as show by the arguments in the opinion? 
If not, even though recent, there is always a chance 
that in the case at hand the upper court may be 
influenced by the arguments of the judge below 
and will decide the matter differently the next time 
it gets to them. If the case cited was decided a 
long time ago and no recent judgment has con- 
firmed it, it need ordinarily not be given much 
weight. For one case does not usually establish 
a practice. It might conceivably have been such 
a prominent one that business men or the public 
in general had heard about it and had conformed 
to its ruling. If that can be shown, it should not 
be upset; for, the reason why the courts follow 
their own precedents in certain cases is precisely 
in order not to unsettle the public, who are pre- 
sumed to know of a well established court practice 

A claim for virtue in the doctrine of stare 
decisis is based on the theory that it gives fixity. 
The man in the street learning that a court has 
decided a certain way on a given state of facts is 
assured that upon a similar situation being brought 
before the court later the decision will be the same 
But is the public as a matter of fact kept fully in- 
formed as to all court decisions? It is not infre- 
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) the Common Law that at present 
no lawyer is master of it and few lawyers of even 
one branch of it... What of the public that has 


quently said 


something else to do? Can it be expected to know 
the rulings hundreds of thousands of cases. 
And can what it doesn’t know about be of any use 
is a guide 

Is it not, therefore, much more reasonable to 
confine the following of precedents to a compara- 
tively few matters, those so well established that it 
is not unreasonable to suppose that they are 
known? TI ; precisely what the Civil Law does. 

The Common Law under the régime of stare 
decisis attempts to fix everything. But is it much 
of a satisfaction after one has gotten into trouble to 
be assured that probably somewhere among the 
myriad ca there is one that settles the law for 
the matter hand? There may be fixity, to be 
sure (i. « re there is no confusion or conflicts 
among recedents), but that does not mean 
there is ertainty from the point of view of 
the publ yr even for lawyers, at least, until 
after they |! e made thorough researches. 

It is a satisfactory feeling for all concerned to 
believe, a lone in Civil Law countries, that the 
law is Si! ind certain: that it consists of a few 
general principles, with which all the world is more 
or less fat ir, at least, sufficiently so to keep out 
of trouble under all ordinary circumstances; and 
that such principles in case of need may be found 
stated in a couple of little books, the codes. 

Such feeling does not engender the belief 
that lawyet re unnecessary until one gets into 
difficulty. Situations of such complexity arise from 
time to ti that the help of well trained mind 
to think them through is highly desirable, even 
though the principles of the law itself may appear 
simple, clear, and above dispute 

The complexity of the Common Law and its 
consequent ut! knowability, on the other hand, are 
apt to pr the feeling that the situation is most 
unjust vhich a person may suffer the con 
sequence f an ignorance for which he can in no 
way be | That may induce the individual in 
important matters to get such light as he can from 
a lawyer t ivoid getting into trouble, but when 
trouble « : the average person, he endeavors 
to keep out of the hands of lawyers and courts as 
long as pi le 

But not only to the an in Civil Law coun- 
tries does the matter look different. The lawyer 
and the judge are profoundly affected in thought 
and work, by the different attitude as to precedents 
The former need not spend his life reading reports. 
He can ¢ his best efforts where they are most 
needed, i to a mastery of the facts of the case 
in hand e latter also need not weary himself 
with reading and discussing innumerable other 
judg He can enjoy the pleasure of doing 
his own thinking, and of relying on himself alone, 
vith sucl Ip as counsel may give, to make a cor- 
‘ect application of undisputed law. He need cite 
no preced support of his judgment: It is bad 
form to d He does not lean on others, but 
justifies |} lecision by his own reasoning. 

The | | Law judge, of first instance, basing 
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my opinion on my own experience, is reversed on 
the law on appeal in a far smaller percentage of 
cases than is the judge in a similar position in 
Common Law jurisdictions. That, I interpret as 
being due in large measure to its being easier to 
be right when principle is applied than when it is 
necessary to find one’s way in a forest of prece- 
dents. 

The citing of precedents by civilian bar or 
bench can ordinarily serve no useful purpose. If 
rightly decided, a precedent adds nothing; the 
judge to verify its correctness must test it on prin- 
ciple; if wrongly, why trouble to point it out and 
thus be unnecessarily discourteous to another 
court, 

Mistakes are no doubt made, as judges are 
human, but that is not a reason for them to be re 
peated. They are mistakes not as to the law, but 
as to its application in particular instances. The 
law itself remains simple and certain, 

Under the Common Law régime, on the other 
hand, mistakes accumulate from generation to gen- 
eration and are slavishly followed. Innumerable 
distinctions and exceptions, many of them without 
raisons d’étre, creep in. Conflicts appear at many 
points. So there is complexity and confusion 

The Civil Law may be likened to a tree in . ‘in- 
ter. The trunk, limbs, and branches are the prin 
ciples laid down in the codes. Some twigs are 
added by the doctrine of jurisprudence constante. 
The Common Law is like a tree in summer. The 
leaves represent the cases. They are so numerous 
and confused in pattern that no branches or limbs 
of any kind can be seen, or traced with certainty. 

The Common Law also by the same process by 
which it has become complex, has become rigid. 
It is a mistake to suppose, on the other hand, as 
is sometimes done, that codes make rigid law. 
That shows a lack of understanding of what a code 
is. It is not statute law, but a body of general 
principles of such universal applicability that there 
is little need of change, in the course of time, in 
the principles themselves. Most of those laid down 
in Justinian’s Digest are suitable for modern 
France. But the application of them to the details 
of life should operate freely from generation to 
generation, and be adaptable to changing condi- 
tions and social ideas. Thac is not prevented by 
jurisprudence constante, but it is by stare decisis 
Under the latter a development once attained re 
mains inflexible. 

Thus it is that the Civil Law is the more sim 
ple, certain, and adaptable, the Common Law the 
more complex, confused and rigid. 


Roster of Patent Section Membership 


A complete roster of members of the Section of 
Patent, Trademark and Copyright Law is being 
compiled and printed and will be available in pam- 
phlet form on or about January 1, 1929, upon ap- 
plication to the Secretary of the Association, 209 
South La Salle Street, Chicago, Illinois, or to Wil- 
liam E. Dyre, Secretary of the Section, 707 Mc- 
Lachlen Building, Washington, D. C. 
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Importance of Valuations to Taxpayers and to Government—Subject Still Presents Many 
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HE Federal income tax is not a property tax but 

valuations of property often enter largely into 

the determination of the amount of the tax. As 
to what was the value on some earlier date of any 
property not the subject of market transactions there 
is usually wide difference of opinion. How great may 
be the consequences of such differences is shown by 
the notable case of the Ford stock valuation. That 
case turned wholly on the value of stock in the Ford 
Motor Company on March 1, 1913, and the aggregate 
additional tax demanded by the Treasury as a result 
of taking a much lower value for the stock as of 
March 1, 1913, than that originally allowed, exceeded 
$40,000,000. The Board of Tax Appeals after hear- 
ing a mass of testimony in general sustained the con- 
tentions of the taxpayer. 

What is the measure of value of property, par- 
ticularly as of some date years before the valuation 
is made, when actual market transactions afford little 
guide? How can such wide difference of opinion ex- 
ist? How can they be resolved? These questions are 
of the utmost importance to taxpayers and to the Gov- 
ernment. They challenge the ability of those con- 
cerned in tax cases. Valuation questions are old, and 
it can hardly be said that the rulings of the Treasury 
and the decisions in tax cases show principles or for- 
mulae or methods of approach that are new. They 
show rather that the matter of valuation still presents 
engaging uncertainties. These rulings and decisions 
are too numerous and complicated for anything more 
than summary treatment in this short address.’ 


Function of Valuations 


When do valuations enter into the determination 
of income and hence of the amount of the income tax? 

The most frequent case is that of determining the 
gain or loss on the sale of property, as in the Ford 
case. Owners of Ford stock sold it in 1919 for an 
aggregate price exceeding $100,000,000. The Revenue 
Act of 1918, like the present Act, provides that the 
gain is to be reckoned by deducting from the amount 
received the cost of the stock or “its fair market price 
or value on March 1, 1913,” whichever is higher 
March 1, 1912, the day succeeding the taking effect 
of the income tax amendment, has been accepted in 
general as a date for the capitalization of what the 
taxpayer had; his taxable gains from realizations are 
limited to what exceeds this capital value on that 
date. Property received by gift before January 1, 
1921, and sometimes in other connections, may be simi- 

1. See Commerce Clearing House Standard Federal Tax Service 
(1928) Volume I, pp. 59-91. 


*Address delivered before the Ass 
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larly capitalized in this case as of the date of receipt. 
In the case of acquisitions since the capital date the 
base taken is usually cost and no valuation question is 
presented. 

Certain permitted deductions, often of much im 
portance, may be reckoned on the basis of a valuation 
of property as of an earlier date, usually again March 
1, 1913. These deductions include “reasonable allow 
ance for exhaustion, wear and tear including. . . obso 
lescence” of property used in the trade or business 
The property involved may be plant and machinery in 
the case of depreciation, and also, in the case of ex 
haustion which is allowed when the property has a 
limited life in the business—patents, leases, contracts 
and perhaps goodwill, where the life of the business 
becomes limited. As to goodwill, there has now been 
an adverse court decision and there is a controversy 
Obviously property of this general nature is often dif- 
ficult to value. 

Another important deduction which has been and 
is often similarly based is that of a “reasonable allow 
ance for depletion” in the case of mineral properties 
and timber. Oil and gas depletion so based in earlier 
years is now generally on the basis of a fixed per- 
centage of income. The reckoning of depletion deduc- 
tions has involved the valuation of the greater part of 
the mineral and oil resources of this country as of 
March 1, 1913, and in some cases as of other dates: 
a matter of great difficulty and productive of wide 
differences of opinion. 

Valuation is necessary in other connections. In 
the determination of invested capital involving the 
value of property paid in for stock it has great im- 
portance. Whenever property other than money is 
received by the taxpayer by way of compensation, or 
as the result of any closed transaction, that property 
is to be valued as of the date of receipt. 


General Principles of Valuation 


What then is the value of any property for the 
purposes of the tax reckoning? If the property was 
of a sort extensively bought and sold in the market as 
of about the time of the basic date, like wheat o1 
shares in the United States Steel Corporation, the 
value to be assigned to it is, in general, the actual mar- 
ket price. 

Suppose, however, the property was not dealt in 
in any market—what then was its value? It is not cost, 
though that may be evidence, and information as to 
cost is rigidly insisted on by the Treasury—probably too 
rigidly. It is not book value: that may have little real 
bearing and neither the taxpayer nor the Government is 
bound by it, though again it may be some evidence 
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It is not something to be found in the light of some 
ulterior purpose of the valuation, as value for rate 
making purposes in the case of public utilities valua- 
tions. No, value under the income tax law has been 
recognized to be purely market value, even where 


there was in fact no actual market transaction. Value 
is what the valuer thinks would have been the price in 
a purely bus transaction between a willing buyer 
and a willing seller 

This business idea of value was not always fully 
recognized by the Treasury but is now firmly estab- 
lished. As the Board of Tax Appeals stated in set- 
ting forth the basis of its decision in the very able 
opinion in the Ford case: 

“It has bee: that value is the price at which a willing 
seller and a w 6 er would agree to trade if both were 
i € I 

In a e the Board amplified this: 

“Wet t tulate the existence of a willing seller and 
a willing and er, both familiar with the situation, 
reasonable in thet ews, acting for their own best interests 
and each willing make such adjustments in his views upon 
value as might € essary tft bring bout a sale at a reason 
le an * 

How does the application of this rather psycho 
logical concept result in a figure? We can summon in 


imagination hypothetical parties to a theoretical 


transaction: how do we make them answer? Obvious- 
ly. there is no actual answer from these sources, and 
more than one theoretical answer may almost always 
be assumed a1 efended. The adequacy with which 
the material facts are perceived and collected and the 
force of the soning assigning weight to pertinent 
factors are what make one valuation more persuasive 
than anothe [he test not being mechanical, the 


; 


method of dealing with the material in any particular 


case is of gre interest 


How do we go at the problem? In the Ford opin- 
ion, the Board put the first step as follows: 

We have s t to place ourselves. on March 1, 1913 
recognizing all 1 facts existence or in contemplation on 
that date as shown by the evidence, and from them attempting 
reasonably to | t those to come, being neither unduly 
keptical nor ut optimisti = 


1 


But having taken this step, is there any rule for 
assigning the different factors the weight that they 
should have in getting at a figure? On this point the 
Board said: 











“The met valuation is in itself unimportant, so lon; 
as it gives due regard to all the facts and relevant evidence, 
and results in a value h has a reasonable relation thereto. 
There may be 1 lavish adherence to a formula (quoting 
Supreme Court decisions).” 

“Obviously it mpractical to assign to any fact a precise 
weight o1 relative emphasis or importance.” 

With such latitude for differences in any particu- 
lar valuation exists under the Board’s opinions,- 
and these are in harmony with court decisions‘—it is 
necessary to examine what kind of facts have to be as- 


sembled in a particular valuation case, and what rea- 
soning is likely be acceptable in drawing conclusions. 


2 Couzer yim ner f Internal Revenue, 11 B. T. A. 


1040, 1162 
3. Oahn Sugar Ltd., vw. Commissioner of Internal Revenue 
Opinion Promulgate Board of Tax Appeals Sept. 19, 1928. 





4 a lwa : Railroad mmission, 262 U. S. 626 
McCardle + ndianapolis Water Wort 277 U. Ss. 40 
Welter v. Duffy, 287 Fed. 41 

ciner ’ 4 Fed 2d 'y 


This can be taken up by dealing briefly with valuation 
of some different type of property. 
Real Estate 

Take the case of a piece of unimproved real es- 
tate owned on March 1, 1913. First, we would require 
a very exact description. We are assuming that there 
were no market transactions in similar lands at the 
time of the basic date which afford a criterion but this 
subject must be thoroughly canvassed. Evidence of 
cost the Treasury always requires. Assessed valua- 
tion is also inquired into although whether it is ad- 
missible before the Board is doubtful. Then we re- 
quire all facts affecting the use and future of the prop- 
erty: as to the character and tendency of the neighbor- 
hood ; pending improvements or adverse developments ; 
suitability for special uses. But when all such facts 
are carefully assembled, there is in this case no way 
to reach a valuation except through testimony of ex- 
perts or dealers in real estate, based on their knowl- 
edge of the particular property and general experience 
and knowledge of material conditions. That such testi- 
mony from competent persons would be admitted is 
now established. The Board is not obliged to accept 
such testimony, however, and the actual outcome de- 
pends largely on the degree of knowledge and experi- 
ence of the witness and the fairness of ‘his attitude 
toward the facts. Such a valuation case is difficult be- 
cause of the lack of concrete relation between the 
facts and any figure. Notwithstanding the latitude 
allowed in valuation methods, we shall find that meth- 
ods are favored which permit the use of figures stand- 
ing in some definite relation to the final result. 

Figures can enter in more largely when dealing 
with plant and facilities, such as buildings, machinery, 
and the like. Here original cost less proper allowance 
for sustained depreciation is likely to stand as the 
basis unless the taxpayer can show some marked 
change, such as a sharp difference in the price level 
making the plant worth more as of the basic date. To 
get at this we turn to the cost of replacement as of 
the basic date. Replacemenf cost has to be determined 
by engineering or architectural appraisers. Such ap- 
praisals must show a careful determination of all the 
factors entering into cost, correct unit prices, and a 
proper allowance for depreciation must be established 
usually by supplementary testimony of witnesses fa- 
miliar with the plant. For a time the Treasury was in- 
clined not to accept such retrospective appraisals even 
when most competently made and presented in com- 
parison with original cost. The conclusion was finally 
reached by higher authority in the Bureau that 

“The Bureau must receive and consider such appraisals, 
therefore, with a sound and intelligent discretion as it considers 
much other evidence, and be content to accept them, without 
being able to prove their accuracy, if they convince the mind 
of their correctness to that moral certainty upon which prac- 
tical men of affairs act.” 
The officers of the Bureau were cautioned to check the 
appraisals carefully but 
“to receive such proof of the facts as is ordinarily accepted 
in important business transactions of like character.” 

Convincing demonstration by retroactive appraisal 
however, that on the basic date reproduction cost less 
depreciation was much more than original cost, does 
not mean that the higher figure would be accepted. It 
is recognized that “value is what the property is 
worth.” If the business for which the plant was de- 


5. A. R. R. 747, 1-1 C. B. 858, 
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signed was very bad or had become prohibited the 
plant might have only salvage value. If the plant had 
been poorly designed or after its construction plants 
had been worked out with better design, it might not 
have been worth reproduction cost. These considera- 
tions are recognized and the retrospective appraisal has 
io be supplemented by competent testimony establish- 
ing that the figure reached is in harmony with all busi- 
ness facts 
Mineral Properties 


A company owned on March 1, 1913, a vast cop 
per deposit only partially developed and explored. It 
is entitled to deduct something from the receipts for 
each pound of copper mined and sold to offset the 
depletion. of capital value. No similar properties were 
bought and sold on the basic date. How is the value 
of the property to be determined ? 

At first the Treasury thought this could be done by 
adding together the market value of the stock, bonds, 
and other obligations of the Company, and deducting 
from the total the amount of the tangible assets. It 
was speedily shown, however, that the value of the 
mining property as such and the value of the stock 
and other securities had no fixed relation. The deal- 
ings in the stock might be small and the purchasers 
and sellers had no real knowledge of the property. 
Stock market values were recognized to be frequently 
of little, if any, weight in determining the market 
value of the property owned by the corporation, though 
sometimes useful as a check 

Other more or less accidental criteria were turned 
to: the valuation for local or state taxation, records 
in litigation, and the like. Some stress was laid on the 
value put on the property by the taxpayer in capital 
stock tax returns. So much doubt existed as to the 
basis of that tax that such figures as were given had 
little bearing and were at the most subject to being 
overcome by proof. These accidental indications were 
found to give little guidance in most cases. Here also 
the Treasury found itself obliged to resort to the basis 
for valuing mineral properties which intelligent busi- 
ness men had come to use, when possible, for determin- 
ing values on which to base investment. The basis 
frequently employed by such business men is that of 
the analytical appraisal. Stated in the Regulations as 
a method not to be used if the fair market value can 
reasonably be determined in any other way, the ana- 
lytical appraisal has nevertheless been the basis and 
still is the basis for most mining property valuations. 

The analytical appraisal basis was given its mod- 
ern form in large part by the treatise of Mr. Herbert 
Hoover, published in the course of his engineering 
work. It has been developed by other distinguished 
engineers ; the mathematics are still the subject of dis 
cussion and lie beyond the field, if not indeed beyond 
the ken, of the lawyer. 

The fundamental idea is to determine the whole 
profit which may reasonably be expected to be derived 
from the full exploitation of the property; to ascer- 
tain the period during which and the rate at which the 
profit will be received, and then by use of the proper 
interest factors, taking into account the element of 
risk, to ascertain mathematically the value of the pro 
spective profits as of the basic date. The interest fac 
tors are used to give the value as of such date of the 
expected future increments of profit 

It will be seen that this process involves not only 


the most careful determination of the facts as to the 


particular property but also the projection into the 
future of the probable program of development of the 
cost of mining operations and the probable yield of 
As shown by the Treasury Regulations, 


the product. 
the appraiser must have as of the basic date: 





The total quantity of the mineral and of each particula: 
kind of grade determined or estimated in some satisfactory 


Che percentage of the product to be recovered. 

he operating program, including the probable time f 
each development expenditure. 

The future operating cost. 


rhe expected price throughout the life of the mine 





he basic rate of interest, commensurate with the risk 


All these factors are to be determined in the light 
} 


of conditions and circumstances known at the basic 


date, regardless of later discoveries and developments, 
unless reasonably anticipated. Given these factors, a 
figure for the present value of the basic date can be 


determined by mathematical formula. 

Clearly, there can be wide difference of opinior 
as to the actual facts entering into any such determina 
tion, as well as the many assumptions as to the future 
and as to proper interest factors. The determinatio1 
of such questions demands the utmost care and coo} 
eration between engineers, accountants and lawyers 
\ seemingly slight variation in a single factor may pro 
duce a startling difference in result. . 

It is not surprising that mineral property values 
have been the subject of acute controversies between 
taxpayers and the Treasury. What is surprising is 
rather that in most cases figures have finally be 
cepted by both reasonably satisfactory 
Through the industry of its personnel the Treasury 
assembled a mass of information about mineral proper 
ties never before equalled and now makes its valua 
tions in the light of such information and of long ex 
perience. 


sides as 


The same general appraisal method was applied 
to oil and gas. The facts in regard to these fugitive 
substances were too difficult to ascertain, and under 
recent laws depletion for such properties is ordinarily 


a fixed percentage of income rather than a returt 

an ascertained capital value. The valuation of timber 
properties as of the basic date is also allowed and i 
also the subject of much complication 


The Valuation of Intangibles 


The method used for getting at the value of 
eral properties—that is to determine the value as of! 
the basic date of a flow of profits of limited durati 
has been very extensively employed for valuing othet 
types of property, such as goodwill, patents, leases, 
contracts, and the like. Here also we have the possi 
profits and their period of continuance and mathemati 
cally reducing this to value as of any desired date 

It was the 18th Amendment which first brought 
about this type of valuation strikingly before the Treas 
ury. Distillers and brewers who owned businesses and 
brands that had been of great value, faced with the 
limitation and ultimate destruction of their businesses. 
claimed allowance for the exhaustion or loss of this 
value [he Treasury recognized the justice of this 
claim under the tax statutes and laid down tests of val- 
uation 

One test was based on the difference in price be 
tween brand goods and other goods; another was th 


‘ ‘ © 206 and 2 ; ulations 69 


VALUATIONS FOR INCOME TAX PURPOSES 17 


established 
in purchases and 
les. Butt e of more general application which 
me to be re nized was to take the average earn- 

f years before March 
13, 1 not less than five to deduct 
10% on the average 
n the business other 
ind then capitalize the surplus 
e such return on the tangibles 


re enized ¢ ] ll or brand value of 


years ; 


rally 20%, or ona 


ted future earn- 
1ot be taken as a mere 
1 previous years but 
should rest eful examit ition of all factors 
I] would actually 
base an « I for the uture It is also recognized 
ngibles used in the 
ite for capitalizing 
the situation of the 


Z¢ I t expe 


weakness and 
from 6 to 8 


percent t lization rates for surplus earnings 


prospe C return n tang! es ot 


nt hav ( ré garded as appro- 
1 f th application of the tor- 











t the use of this method 
\ffers ample ground tor 


factors and have 
Bureau of In- 
sought to confine the 


21mN701 t 


In such cases the 


1 a patent to an average 
to the basic date. 
gain real recognition of 
at earnings for the past 
the future, that the 
tend f earnings, the increasing use of the 
patented art nd other factors might lead to a rea- 

nable assumpt f larger earnings, and that larger 
periods after the basic 
to substantiate the estimates as of 
patent value, the 


] " 
dd prio! 


might be an 11 equate guide as to 


the basic dat n the leading case on 


be used over which the earnings 
per cent to be attributed to tangible 
of the remaining 
-d from all existing 
| should be as nearly 
it the average earnings over 
I mpany 
ts and circumstances 
rior to the acquisition 
sequent taken alone 
when the corporation 
ywnized this fact and 
1, 1912, and a period subse- 
could be, and were, 
a reasonable period 
license agreements 
wn. In a court of \law 


payer nor t S¢ u 


mer rec 





uen earnings 





what is 
ings 


a reasonable period over which to average the earn 
s a question of fact to be determined by the jury.” 

In earlier years the Bureau sometimes permitted 
patent values to be computed as if the patent income 
would be permanent; now, however, the fact that the 
patent monopoly has a limited life is taken into account 
in determining the capital value as of the basic date 


Leases 


\ lease obtained by the taxpayer before March 1, 
1913, may have had a large value as of that date. For 
some years the right to make a deduction for the ex- 
haustion of that value, though originally denied, has 
been established. Sometimes the determination of the 
leasehold value is simple. The taxpayer can show 
through competent experts that what he would have 
had to pay under a new lease executed as of the basic 
date would have been say $50,000 a year more than 
under the existing lease. The value as of March 1, 
1913, of an annuity of $50,000 a year for the period 
of the lease may then be taken as the leasehold value 

The valuation of certain leases of sugar Jands in 
the Territory of Hawaii indicates the wide variety of 
questions that may arise in this connection.° The 
leases in question, mainly for 40 years, had been ob- 
tained about 1890 and covered lands not then known 
to be suitable for growing sugar. Irrigation proved 
highly successful and on March 1, 1913, the leased 
lands had been yielding large profits for many years. 
The rental fixed before this development was clearly 
low. The petitioner claimed substantial value for the 
The Government denied that the leases had 
any value whatever. The Government’s position was 
based on the proposition that the prosperity of the 
Hawaiian sugar industry depended largely on the con- 
tinuance of the United States tariff on sugars with Ha- 
Waiian sugar coming into the United States free of 
duty, and that the party which had just come into 
power on March 1, 1913, was likely to abolish or 
greatly reduce this tariff. 

To this the taxpayer answered that the party in 
power would not be likely to actually permit or con- 
tinue tariff changes destructive to their industry and to 
the United States beet sugar as well: that such tariff 
changes had not in fact been permitted to continue ; 
that large owners of sugar plantations showed no ten- 
dency in 1913 to sell or abandon their properties ; that 
the faith of some of these lessees was concretely dem- 
onstrated by their proceeding in 1912 and 1913, in the 
face of the threatened tariff change, with a new irri- 
gation scheme at large cost. The lessees introduced evi- 
dence showing the history of the properties in detail, 
their operating prospects; submitted values based on 
earnings in which the return on tangibles was allowed 
at 8% and the surplus earnings were capitalized at 
12%, and submitted testimony of business men and 
bankers as to the actual commercial value of the leases 
at the time. The board found that the tariff threat did 
not destroy the value of the leases, but assigned some 
weight to this adverse factor in determining the sub- 
stantial value which it actually placed upon the leases 


leases. 


Stock in Closely Held Corporetions 


The valuation of stock in closely held corporations 
may present many questions as to the value of particu 
lar classes of property. In most cases, however, the 
main question turns largely on the expected earnings. 

9. Appeal of Dwight & Lloyd Sintering Co., 1 B. T. A. 179 


10. Oahu Sugar Co., Ltd. v. Commissioner of Internal Revenue 
Opinion Promulgated by Board of Tax Appeals, Sept. 19, 1928 
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It was primarily on this basis that the Tax Board 
reached its decision in the Ford case. 

The Ford case originated in a contention submit- 
ted to the Bureau of Internal Revenue that the value 
of ‘the stock of the Ford Motor Company in 1913 was 
not to be determined as the Bureau had originally de- 
termined it by looking at the facts and circumstances 
as they existed in 1913, but could properly be deter 
mined only by reasoning back from the price at which 
the sale of some 41% of the stock was made in 1919 
The Commissioner who considered the case originally 
fixed a value of about $9,500 a share, largely on the 
basis of the earnings and prospects of the corporation 
in 1913; on this basis assessed and received taxes ag- 
gregating upwards of $20,000,000 on the profit deemed 
to have resulted from the sale of the stock. Years after 
the sale it was urged upon the Bureau that the only 
way to determine the value of the stock in 1913, there 
having been no determinative market transactions, was 
this : 


“Take the volume of 
of the business in 1919 and see 
selling price of the stock—then apply this in 
volume of business and net earning power in 1913. The result 
will be a stock value for 1913, which being directly related to 
the 1919 actual selling price by the same formula, will probably 
be not far off from the truth. If any corrections are required 
it will be simple to make them.” 


business and the net earning power 
their relation to the 1919 
lex or ratio to the 


The selling price in 1919 is then found to be two 
and one-half times the 1919 earning power of $5,000 a 
share. On the same basis the 1913 earning power of 
$1,250 a share yielded a market value of $3,125 a 
share, but it was further concluded that adjustment 
should réduce this value to $2,500 a share. On sub- 
stantially this basis of attempting to reach back from a 
sale in 1919 to a fair market value in 1913, the huge 
additional assessment of upwards of $40,000,000 was 
made. 

The Board of Tax Appeals completely rejected 
this method. The Board held that the value of the 
stock as of March 1, 1913, was an absolute thing, not 
to be determined from a sale of the stock years later, 
but to be found in the light of all pertinent facts as 
they existed in 1913; the result to be checked in the 
light of later developments but not to be determined 
from them. Incidentally it stated that 
their stock for less 
be the full 


“seemingly the stockholders in 1919 sold 
than what a careful study would have shown to 
value of their stock.” 

A mass of testimony was introduced as to the his- 
tory of the Company, its methods of manufacture and 
of selling, its personnel, as to the automobile indus- 
try, its future, and as to the business future of the 
United States. Testimony as to the 1913 value of the 
stock ranged from $2,055.74 a share to $13,000 a share 
As to this testimony the Board pertinently said: 
recognized 

Opinions 


_ f 
iaCK ) 4 


“Nothing could better reveal the 
standard for ascertaining value 
were as freely sought from and given by witnesses who could 
only give a categorical answer to the ultimate question of 
value with no supporting reasons for their opinions as those 
who had by a meticulous analysis assigned a relative weight 
or significance to each fact or assumption and arrived by 
mathematical processes at a figure of value. These witnesses 
included executive heads of automobile manufacturing cor 
porations, accountants, engineers, economists, _ statisticians, 
bankers, brokers, and teachers. This testimony was all treated 
by counsel as expert testimony. The opinions were received 
in evidence in the light of the qualifications which the examina 
tions of the witnesses disclosed. The conflict of opinion how 
ever and the diversity of reasoning by which such opinions 
were arrived at indicate that the problem of valuation of the 
common stock of a closely owned manufacturing corporation 


than this record 


has not yet been developed so far that any particular meth 
of reasoning in respect of it is authoritative or any ula 
class of persons may be recognized as experts. There is like 
wise no method of arriving at such value which so far 
research and the briefs of counsel show, has been establishe 
in the law as controlling. The facts and circumstance 
be fully known in each together with any availa 
evidence of their interrelation and importance, 

its entirety the independent judgment of the 


e derived 


Case 





While stating that there could be no slavish ad 
herence to forumla, the Board said: 


“The evidence throughout the proceeding indicates w 





would otherwise seem reasonably clear, that the prin lat 
from which the value of this stock should be judged tl 

relating to the corporation’s earnings, and especially thos« 
affecting the extent of earnings which might reasonably be 
expected in the future. The conventional statistical 


studies covering five years preceding the date in question have 
no sanction per se, but only if, sensibly considered 


vide some index of the wealth to come. Primarily, t 
earnings are the test of success of the past and the indicati 
of the future. The other statistics of production, sales, et 
and the description of the management and its methods ar 
plans, serve to give depth and perspective to the earnings 

The Board found as a fact that earnings of not 


less than $25,000,000 a vear were likely to c 


at least ten years and that the general tendency of 





earnings was markedly upward. On these facts, re 
jecting any formulae, including comparative 
studies of the Ford Company and other numerous it 
dustrial corporations from which it was attempted 
deduce the market value of the Ford stock, the Boar 
found the value of the stock as of March 1, 191 
be $10,000 a share. This meant that the taxpayers had 

actually overpaid their taxes instead of having under ‘ 
paid them. This figure for the value of the stock was 

in fact some eight times the earnings per share as de 


exact 





7) 
~ 


termined by the Board, but the tendency of the eart 
ings was clearly upward. This great case has done 
much to indicate the approach to valuation problems 
and the method of dealing with them 
General Tendencies 
Consideration of the body of rulings and decisions 
on valuation in Federal tax cases, only briefly touche: 
upon here, shows that in earlier years the Treasut 2 
was rather groping towards methods; it was rather 


ready to tie to rules of thumb, particularly when the 
kept values down and seemed to save labor 

In later years it has become established that me 
ods to be employed must be those which business met 
use in practical affairs: expert opinions, engineering 
appraisals, analytical calculations can all be employed 
subject to proof of the use of proper factors and of 
the soundness of the method in the particular cass 


The rigid use of formulae is not sanctioned: al 
methods and opinions are to be checked by 
common sense and the particular result must appeal t = 
the sound discretion of the tribunal. The fact 
earnings is, however, undoubtedly the most important 


reaso! 


factor in most cases of difficulty 

That valuation has the best chances of acceptancs 
which presents the facts with the greatest thoroug 
ness, with greatest insight as to what facts are 1 ! 
and with the clearest consiruction from the facts of a 
‘onclusion bearing the stamp of fairness 


Establishments in different cities where the Journal 


will be found on sale are given on page 48 of this issue 
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things seem to condition the teaching of 
1) the stage of its development in 
ht and in action; (2) the nature and volume 
of the mate: ivailable for its exploration; and (3) 
the a1 of interest manifested by students. When 
1 stage of nent has been reached where wide 
departures a1 nm progress, when materials are at 
hand for analysis and speculation, and when the gen- 
eral intere dents has been enlisted, problems 
of teaching a rtain to arise upon which teachers 
will not all agree. Questions to the subject matter 
which shoul e taught, as to the people by whom 
and to whom it uld be taught, and as to the value 
of the different methods which are in vogue, cannot 
be given fit logmatic answers. But it is a part 
f the teach task to be continually asking such 
questions, at erhaps continually changing his an- 
swers to the 1 one of the objects of these con- 
ferences is to enable us teachers to exchange and com- 
pare our a S 
In the two previous Conferences of Teachers of 
International Law and Related Subjects, much atten- 
tion has been given to questions concerning the sub- 


ject matter to be taught and the method of its teach- 
ing. Little | wen said concerning the other ques- 
on—by w whom should international law 


we can very profitably ask our- 


selves, what is the place which should be given to 
intert the professional training of law- 
yers and in tl iltural training of citizens? 


History of International Law Teaching in America 


In approaching this question, it may be useful 
to pass in brief review the history of international 
law teaching in America. That history may be con- 
veniently divided into five periods: (1) the period 
which marks se of American independence; (2) 
the period wv rks the rise of the American law 
schools; (3) the period which marks the rise of an 
American literature of international law; (4) the 
period which marks the rise of the American case- 
books; and (5) the period which marks the rise of 
international nization. In each of these periods, 
a distincti has confronted the teachers of inter- 
national law. In each of them, the teachers made, or 
are making, a contribution to the development of our 


subject, and ups we shall be clearer in our analysis 


of our own problems if we may agree as to what 
*An address re the Third Conference of Teachers of Inter 
I gtor [ April 25, 1928 
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these contributions have been in the four earlier pe- 
riods. 

(1) The first period in the history of international 
law teaching in America began with the independ- 
ence of the United States. During the period of our 
colonial history, the subject was greatly neglected by 
the profession in England,’ and little need for its 
study was felt in America. But the search for a nat- 
ular law which would limit the power of a sovereign, 
led Americans into a study of continental writers, and 
the law of nations came into prominence in the begin- 
ning of the independence movement. As early as 
1760, John Adams was lamenting that he had not 
read Grotius and Puffendorf,? but he had remedied 
that deficiency in his training when he wrote the 
Novanglus in 1774.5 When the American colonies 
began to claim a place among the nations, new empha- 
sis was placed on the law of nations. In 1777, Presi- 
dent Stiles worked out a plan for a law professorship 
at Yale, which included instruction in the law of 
nations to “awe those into fidelity whom the States 
may entrust with public and important negotiations.” 
That plan was never put into effect, but we are told 
by Thomas Jefferson that in 1779 the subject of the 
law of nature and nations was added to the "duties 
of the moral professor” at William and Mary College.® 
Problems which arose during the war of the Revolu- 
tion seem to have encouraged some interest in the 
law of nations,® but the inadequate treatment of the 
subject in the fourth book of Blackstone’s Commen- 
taries, then in vogue, gave little help to a student. 
Nor was much literature available in “nglish, so that 
students were forced to depend upon the continental 
literature’ for a study of which but few of them had 
the linguistic equipment. In 1781, James Kent was 
studying Grotius and Puffendorf; in 1788 John 
Quincy Adams was studying Vattel; in 1790 Thomas 
Jefferson was recommending a study of Vattel*; and 
before 1804 Daniel Webster had studied Vattel and 
Burlamaqui. Cobbett’s translation of Martens’ trea- 
tise, apparently the first book on the law of nations 





1. See Charles Warren, History of the American Bar, chap. 1 


and chap. 7. 

2. Charles Warren, History of the Harverd Law School, I, p. 187. 

8. See John Adams, Works, vol. iv, pp. 79, 82. 

4. Charles Warren, History of the Harvard Lew School, I, p. 168. 

5. Ibid., p. 169. See also James F. Colby, The Collegiate Study 
of Lew, Amer. Bar Association Reports, 1896, pp. 521, 524. 

6. See the memoir of Theophilus Parsons, 10 Mass. 525; Jesse S. 
Reeves, The Influence of the Law of Nature Upon International Low 
in the United States, 8 American Journal of International Law, p. 547. 

7. See Thomas W. Balch, The Beginnings of International Law 
in the United States of America, Publications of the Colonial Society 
of Massachusetts, vol. 20, p. 2; The “eee Place Book of Thomas 
Jefferson (ed. by Chinard, 1926), pp. 368-8 

Thomas Jefferson, Ww ritings ( ord’s ed, V, 181. 
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to be published in America,® was brought out at Phila- 
delphia in 1795, and it was followed by an American 
edition of Vattel, published at New York in 1796 
This was a period of the study, rather than of the 
teaching, of international law. But a considerable part 
of the lectures of James Wilson, begun at the College 
of Philadelphia in 1790, was devoted to the law of 
nations,’° and in 1795 James Kent lectured on the sub 
ject at King’s College.** | Throughout the period, it 
was the continental writers who were studied,’? and 
this explains the numerous cita f Vattel in our 
early court reports. Even with this limitation, how 
ever, the law of nations had a recognized place in the 
pursuit of a legal education, and it formed a part of 


the learning of many of the better-educated lawyers 


The Rise of the Law Schools 

(2) A second period in the history ot interna 
national law teaching in America began with the rise 
of the professional law schools d 
ter of the nineteenth century. Little attention seems 
to have been given to the subject in the school at 
Litchfield, Connecticut'*; but in 1821 the “law of 


t, 
ions < 


nN 


uring the first quar 


nations” was one of the title in a syllabus of the le 
tures of David Hoffman at the University of Mary 
land,** and in 1823 Chancellor Kent delivered nine 
lectures on the law of nations at Columbia College 
which were included in the Commentaries publis n 
1826. When Joseph Story was inaugurated in the 
Dane Professorship at the Harvard Law School in 
1829, he took the law of nations as one of his sub 


jects,*® and the publication of his Commentaries on 
Conflict of Laws in 1834 marks the first demarcation 
of private from public international law. In 1833, 


Charles Sumner edited a catalogue of the Harvard 
Law Library with entries of some fifty books on in 
ternational law.’° During this second period, our sub 
ject had a definite place in the curricula of the law 
schools, and several generations of lawyers learned in 
ternational law from the commentaries of Blackston 
and Kent. It seems doubtful whether the subject 
was much studied by those who were not preparing 
for the bar, but its close connection at that time wit! 
moral philosophy may have given it some place in col 
lege courses on philosophy 


The Rise of American Literature 


(3) A third period in the history of international 


law teaching in American began with the rise of an 
American literature of international law. If the credit 
for the first systematic treatment of the subject must 
be given to Chancellor Kent,’’ as Dr. James Brown 

9. Though Nugent's translation of Burlamaqui, Principles of Nat 
ural and Politic Law, had been published at Boston in 1792 

10. See Wilson, Works of James Wilson (1804), I, c. iv. 

11. Kent, Dissertations (1795), p. 51 

12. Ward's Enquiry into the Foundation and F 
of Nations in Europe, was published at Dublin in 1 
of it came to America, but it was never in very general use here 

18. See Simeon E, Baldwin, James Gould, 2 Lewis, Great Ameri 
can Lawyers, p. 46. 

14. David Hoffman, Syllabus of a Course of ectures on Law 
(Baltimore, 1821), p. 67 

15. Joseph Story, Discourse (1829), p. 41 

16. The Olivart Library of International Law in the Harvard 


wy of the Law 
Some copies 





Law Library now contains some twenty thousar V es, 
17. “The lectures of Chancellor Kent at the commencement of 
the Commentaries «re a_ perfect specimen of juridical exposition.” 


Letters by Historicus. p. vii 

18. In the biography of Henry Wheaton, 8 Lewis, Great American 
Lawyers, pp. 241, 282 The first book on the “law of nations” to be 
written oa published in America seems to have been William John 
Duane’s collection of essays entitled “The Law of Nations, Investigated 
in a Popular Manner, Addressed to the Farmers of the United States,” 
published at Philadelphia in 1809. It had been preceded. however, by 
James Madison's “Examination of the British Doctrine which Subjects 
to Capture a Neutral Trade Not Open in Time of Peace,” published 
anonymously in 1806 
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Scott has insisted,’* it was the Elements’® of Henry 
Wheaton which exercised the greatest influence on 
American thought. First published both at New York 
and London in 1836, successive editions kept fresh its 


hold on American students; and the excellence of 
Richard Henry Dana’s notes to the eighth edition 
1866) served to tighten the hold even into our own 


day. Other American treatises did not supplant 
Wheaton. In 1860, at Boston, President Theod 
Woolsey published his Jntroduction whi 
through six editions, and in 1861, H. W. Halle 
lished ‘his treatise at San Francisco. Wheaton 
sey and Halleck held the field until the appearance 
of the numerous treatises of more recent date: Pom 
eroy (1886), Davis (1887), Taylor (1901), Maxe 
1906), Wilson (1910), Hershey (1912), Stockton 
1914), Foulke (1920), Hyde (1922), and Fenwicl 
l 





924). Several English treatises, also, came into 


use in America during this period, among the 

Commentari (1839), Polson’s Principle 
(1848) and Wildman's /nstitutes (1849). Sir Robert 
Phillimore’s Commentaries were published bot 
London and Philadelphia in 1854, and with Sir Trav 

ers Twiss’ Treatise (1861), Creasey’s First P! 
1876), Hall’s Treat: (1880), and Lorimer 


ning s 





tutes (1883), were often referred to in Ameri 
With so many treatises available, the teachir 9 t in 
ternational law was widely extended in this 4 

lhe subject ceased to be primarily a subject of pr 
fessional study for intending lawyers, and it came 
into vogue as a part of the preparation of college stu 
dents for the duties of citizenship. Professional law 
students began to find themselves overwhel BA 
the development of private law, and evet nstit 
tional law was siow to gain an assured pla n tl 
professional curricula Moreover, the lav hing 
profession was recruited from the ranks of practition 
ers, few of whom had had experience wit nterna 
tional law, and the system of law reports inaugurate 
in 1879 gave no special place to it. The result was 


that some prejudice against the subject grew up among 
those engaged in professional legal education, and it 
came to be taught chiefly in the colleges. In the day 
of Kent and Story, the chief contributions to the lit 
erature of international law came from the law schools 
but in this period the product of the law schools was 


almost negigible.? 
The Case System Period 


4) A fourth period in the history of international 
law teaching in America began with the rise of the 


case-books. Langdell inaugurated the case-system 
the Harvard Law School in 1870, and in three decau: 
it made its way into many other schools. But the law 
schools’ neglect of international law postponed the us 
of the case system in teaching the subject. Pitt-Col 
bett’s collection of cases. published in London in 1885, 
shows little trace of the influence of Langdell. But 


soon afterward, Freeman Snow began to use the case 
system in his classes in Harvard College. and in 1893 
he published the first American case-book on interna 
tional law. In 1902, Dr. James Brown Scott gave u 
his admirable collection, originally intended to be 
revision of Snow’s: and for 





" . 
a whole quarter of 
i 
= - > . ’ . Y : " ? 
century Scott’s cases, revised in 1922. ren ( 
19. In a review of n’s “Elements,” in the North American 
eview for January, 16, it was said to be the “first work 
spon the principles of the law of nations, that has appeared in the 
English language.” 
20. Possibly Dana's Notes to Wheaton may be partly attributed 
\ 


his teaching at the Harvar Law School. 
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chief reliance for courses in international law. Law- 
rence B. Evans’ Collection, first published in 1917 
and revised 1922, has been until recently the usual 
alternative to Scott’s where the case system was in 
use, though a collection of International Cases 
was published in 1916 by Mr. Ellery Stowell and Mr. 
Henry F. Munr The editing of the case-books was 
the study of international law was in- 
fluenced during this period by Francis Wharton’s 
Digest (1886), John Bassett Moore’s History and 
Digest of International Arbitration (1898) and his 
Digest of International Law (1906). The case-books 
greatly stimulated the study of international law, par- 
ticularly in the law schools, and they improved the in- 
struction both in the colleges and in the law schools. 
As the proper use of a case-book involves access to a 
larger library than was found in some of the colleges, 
it seems doubtful, however, whether the introduction 
modified the instruction in some 


facilitated and 


. } 1 7 +7 
Ol cCase€-DOOKS 2g \ 


D> 


institutions. B ne of the legal profession’s preju- 
dice was overcome during this period, and though 
much of the instruction continued in the hands of fac- 
ulties of political science, the subject was rehabilitated 
n some degree as a part of professional legal training. 
The Period Since the War 

(5) A fift iod in the history of international 
law teaching in America may be said to begin with 
the rise of international organization, following the 
World War. This is the period in which our own 
efforts must figure, and if we cannot know where we 


t least know where we have arrived. 
f the first quarter of the ‘twentieth 
a new significance to international 


ire going we may 
Che events 


century have g 


law. Perhaps it may be said that no previous period 
in the world’s history, not even that of Grotius, effected 
such revolutionary changes as those we are witness- 
ig, in the relations of states and the law by which 


ley are governed.** Transportation and communica- 
tion have been it yved to such an extent that peoples 
are bound together by many new ties and the inter- 
national society is faced by many problems which did 
not exist a few deca One of the results of 
the World War ; been a greater willingness to seek 
of these common problems by co-operative 
end enormous agencies have been 
inged some of our 
international affairs. The proc- 
of international organization which began with the 
formation of thi niversal Postal Union in 1874 and 
which was accelerated by the two Hague Conferences 
in 1899 and 1907, has come into fruition since the War 
in such a measure that we may now look upon our 
world society yrganized community. The fron- 
been pushed out into 
forced to meet a 


les ago 


solutions 
effort, and to tl 
created which 


met! 


greatly cl 
ods oT hat 


ess 


have 


1 
ourseives 


law 
find 


tiers of internat 


new fields, ar 


serious challenge to the philosophy underlying our 
tradition from the last century 

Now in su period, what are the outstanding 
problems of teaching international law? They do not 
include the problem of gleaning from the continental 
writers as it ur predecessors a century and a 
half ago; nor tl \blem of disstilling a law of na- 


tions from n losophy as it existed before Chan- 


2 4 Norma N (1913) has been 
e us 
22. Cf.. Duane f Nations 1809 p. 10, where the author 
enu! tes “the intr t ft mariner’s mpass, the discovery 
2 wt i of Amer th nvention of the art of 
r g, and ec t of gunpowder,” as events which had 
e ized rr | ‘aw et an earlier period 


cellor Kent wrote his Commentaries; nor the problem 
of systematization which confronted the treatise-writ- 
ers of the last century; nor the problem of finding 
case-foundations as it was presented to Snow and Scott 
a generation ago. Ours is mainly the problem of un- 
derstanding the effects of the transition in interna- 
tional law, and of laying foundations for its develop- 
ment along new lines. What was until recent times 
the vague aspiration of nations living in a state of 
anarchy, has become the cementing force which binds 
those nations together in an organized community. 
We may still cling to the theory of independent sov- 
ereign states, but the relations of states are being 
modified on the bases of a recognition of their inter- 
dependence. To the body of doctrine which was de- 
veloped in the course of the last century has now been 
added a great volume of international legislation,” 
and the teaching in this fifth period must not only 
take account of its content but must also supply a sci- 
entific basis for the continuance of the legislative 
process. 

Abundant materials are now available for our ex- 
position and exploration. None of our predecessors 
had such a wealth of sources for their investigations. 
Indeed, the variety of problems is now so great and 
the volume of documentation so large that it is more 
than one can do to keep abreast of the current of in- 
ternational affairs. Specialization has become a neces- 
sity. The complexity of modern world society makes 
it impossible for lawyers alone to develop the law of 
the future. It has become clear to us in this first 
quarter of the twentieth century that the science of 
law cannot push on without the aid of the other social 
sciences. International life must be studied in all its 
aspects, of which the legal aspect is only one; and we 
have reached a stage where an understanding of the 
changing law rests upon an understanding of all the 
phases of international life. 

Now if this is a true picture of our situation, I 
suggest that we must foresee a greater division of 
labor than has been known in the past. There must 
be not only a professionalization of the study of in- 
ternational law, but also some professionalization of 
the study of other factors in international relations. 
The two functions are different, but they must be per- 
formed together. I suggest that the first of these de- 
volves on the professional law schools, and the second 
devolves on other departments of our colleges and 
universities. 


The Réle of the Law Schools 


For a professionalization of international law, we 
need to return to the days when the subject was a 
part of the equipment of the better-educated lawyers, 
and to this end a course on international law ought 
to find a place in the curriculum of every law school. 
The primary aim of the law schools is to prepare 
students for the practice of the law; but in many an 
American community questions of international law 
are continually arising in practice.* Case-books are 
needed which will take account of the practitioner’s 
needs, and which will enable the subject to be taught 
by the same methods which are used in other law 
school courses. The conventional division between 


23. See the judgment in the Lotus Case, Publications of the 
Permanent Court of International Justice, No. 10, p. 18. 

24. See the writer’s list of multipartite treaties of legislative 
effect, concluded since 1918, published in the supplement to the Ameri- 
can Journal of International Law, April, 1928, p. 90 

2 Frederick C. Coudert, “International Law in Relation to 


25. See 
Private Law Practice,” 12 Cornell Law Quarterly, p. 13. 
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the law of peace and the law of war need not be 
continued in such case-books. In the course of our 
national history, only an infinitesimal part of the time 
of the legal profession has been devoted to the law 
of war, and it is not likely to be different in the 
future.”* The case-books of the past have often failed, 
also, to present the actual contexts of the cases, with- 
out which their materials became merely a collection 
of readings. Mr. Edwin D. Dickinson is now in the 
course of publishing a case-book which is better 
adapted to law school instruction, and more collections 
of the kind are needed. With such aids available, the 
law schools cannot continue to neglect the subject as 
they have done for several decades past. 

With more attention paid to courses on interna- 
tional law in the law schools, we may also foresee an 
improvement of their contribution to the literature 
of international law. The inquiry into the social util- 
ity of municipal law has made great progress in recent 
years, but a similar inquiry in international law is just 
beginning. The current treatises on international law 
continue the use of the question-begging terms which 
are being discarded by writers on private law; this 
may be illustrated by a reference to the use of the 
term “right” in several of the recent treatises. We 
have hardly begun to take advantage in international 
law of the recent advances in juristic science. We 
may need many more treatises, in the preparation of 
which Mr. Hyde has set a new standard; but perhaps 
the time has passed when any one scholar can hope 
to deal with the whole field of international law, and 
in the future we may have to depend more upon spe- 
cial studies than upon general treatises. Mr. Edwin 
M. Borchard’s Diplomatic Protection of Citizens 
Abroad (1915) and Mr. Philip C. Jessup’s Law of 
Territorial Waters (1927) are admirable examples of 
such studies. The publications of the Carnegie En- 
dowment for International Peace, the richness of our 
current legal periodicals, and the inauguration of the 
codification of international law have paved the way 
for many such investigations to be undertaken. 

The Réle of the Colleges 

This professionalization of international law 
should only proceed, however, in cooperation with the 
work which should be done on other aspects of inter- 
national relations by the men who are teaching in the 
colleges. The college students who are preparing for 
life as citizens, as well as those who are intending to 
enter the law schools, need to know the world society 
in which their own country lives, and they should 
have an opportunity to study its characteristics while 
they are in college. Courses on international politics 
and organization should therefore be taught by fac- 
ulties of political science, and courses on international 
trade by faculties of economics. Nor should other 
phases of international life be neglected in courses on 
sociology and psychology. Such emphasis may be im- 
possible without some discussion of the principles of 
international law, but the needs of the college student 
would be better served by courses on international 
relations in general, than by courses on international 
law. The citizen needs to see international relations 
in other terms than legal, and the intending lawyer 
needs to study political and social factors of interna- 


26. See the poor to be presented to the Conference by Dean 


Charles K. Burdic 


tional life before he begins a study of international 
law. 

This division of labor would call for the exten 
sion of international law in professional law schools, 
and the organization of college courses in different 
but related subjects. Few American colleges and uni 
versities have either the students or the equipment for 
courses in international law to be given by members 
of faculties of arts and science. The instructors in 
many colleges lack legal training, and they are more 
often better equipped to give courses in international 
relations instead. The college student has little to be 
gained from a smattering of international law; he does 
need an appreciation of the nature of his own com- 
munity which is larger than any one nation. He 
should no more confine his study of international rela- 
tions to international law, than he would confine his 
study of individual relations to the law of contracts 
and property and torts. The college will better serve 
its ends by emphasizing international organization, in 
ternational trade, international communications, inter 
national finance—in short, international life. 

The organization of college courses on interna 
tional relations has been greatly facilitated by recent 
improvements in documentation. One of the great 
services rendered by the League of Nations has been 
in making available a mine of documents for the study 
of international affairs. The League of Nations 
Treaty Series, the thorough documentations of con 
ferences held at Geneva, and the publications of the 
International Labor Office, have opened new doors to 
students’ investigations. Our unofficial American 
literature of international affairs has become much 
more adequate in recent years. The publications of 
the Carnegie Endowment for International Peace, the 
Council on Foreign Relations, the Foreign Policy As 
sociation and the World Peace Foundation are avail- 
able in most college libraries today. Moreover, a 
number of books recently published are available for 
college courses on international relations. First to be 
mentioned, perhaps, is the excellent and prophetic 
study of Public International Unions published by 
Paul S. Reinsch, in 1911. Leonard S. Woolf’s vol- 
ume on /nternational Government (1916), Pitman B 
Potter’s Introduction to the Study of International Or 
ganization (1922), Philip Marshall Brown’s /nterna 
tional Society (1923), Jessie W. Hughan’s Study of 
International Government (1923), Raymond L. 
Buell’s International Relations (1925), Parker T 
Moon’s Syllabus of International Relations (1925), 
John Eugene Harley’s Selected Documents and Mate- 
rials (rev. ed. 1926), Part III of Charles E. Martin's 
and William H. George’s American Government and 
Citizenship (1927), and Charles Hodges’ Background 
of International Relations (1927), are admirably 
adapted for use in connection with such college 
courses. But many more books are needed. 

The colleges’ emphasis on international relations 
instead of international law ought also to have a good 
effect on our literature. An excellent example is 
Parker T. Moon’s Imperialism and World Politics 
(1927). We have long been in need of studies of 
various international institutions. No adequate study 
of the Universal Postal Union has been published in 
English, though that league of nations has functioned 
successfully for more than half a century; nor have 
we had an adequate study of the International Union 
of Weights and Measures. How little has been pub- 
lished, also, on the work of the International Confer- 
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ences of American States! One must search our lit- 
terature in vain for any useful critique of the Pan 
American Union. Now that we are so busily engaged 
in international legislation, the ground should be pre- 


pared by a study of each subject on which legislation 


is to be attempted. The problem of suppressing the 
slave trade, for example, has been one of the great 
problems international life for a whole century ; 
yet two years ago, when the slavery convention was 
being drawn up at Geneva, it was impossible to con- 


which summarized the accomplishments 
Che international protection of industrial 
subject of international legislation for 
almost half a century, has gone without any thorough 
investigation by scl olars. These are but a few exam- 
ples of the many subjects which await exploration. 
Their study is not primarily the task of the lawyers; 
they represent a field in which lawyers must await the 
judgment of men in other social sciences. 


sult any work 
in that field 
property, 


The Present Tendency 
ting that the teaching and study of inter- 


uld be professionalized, I hope I shall 


In sugges 
national law 


not be understood to mean that the legal profession 
can do its work in the field without the aid of the men 
in the colleges. What I suggest is that the legal pro- 
fession should return to Chancellor Kent’s emphasis 
on the law of nations as an essential part of legal 


education ; tl 
age to political 


tic science; that 


it the subject be studied not as an append- 
science, but as an integral part of juris 
at the same time, the colleges should 


give us the assistance of their study of other phases 
of internati relations. 

I hope this program may be realized in some 
measure, in this fifth period of the history of inter- 
national law teaching in America. And there are 
many indications that this may be so. The investi- 


which Mr. G. H. Robinson reported to us 
three years ago,*’ indicated that the law schools are 
coming to appreciate their opportunities in the field, 
and I think the recent contributions of professors in 
the law schools indicate their scholarly interest in 
the subject. On the other hand, the colleges seem to 
be tending toward an emphasis on international rela- 
tions rather than international law. A professor of 
international relations has recently been appointed at 
Columbia University, and an Associate in international 
relations at Yale 

At the first 


gation 


Conference of teachers of interna- 


tional law and related subjects in 1914, a resolution 
was adopted calling for the establishment of courses 
on international law in all of our colleges. At our 
second Conference, in 1925, a distinction was made 


between cout 
international 
foresee the 

little emphasis 


ses on international law and courses on 
lations, but the Conference did not 
fessionalization of the former, and too 
was put on the latter. At this third 


Conference, I think we should do well to emphasize 
further the “separation of courses in international re- 
lations from courses in international law,” and to this 
end, I would propose that this Conference urge (1) 
the inclusion of international law in the curricula of 
all the law schools; (2) the inclusion of courses on 
international relations in the curricula of colleges of 
arts and science; and (3) the close cooperation be- 
tween the teachers who are working in these two 
fields 

Proceedir of the Second Conference of Teachers of Inter- 
national Lew (1925), pp. 15, 126 


A University Department of Air Law 


HE fact that there is a special department oi 

Air Law at the University of Koenigsburg, 
Koenigsburg, Germany, is brought out by the re- 
cent bestowal by that institution of the honorary 
degree of Doctor of Laws on Col. W. Jefferson 
Davis of San Diego, Cal., for his services in help- 
ing develop international air law. The honor was 
conferred by a representative of the faculty of the 
European University in person, Dr. Otto Schreiber, 
who was himself the founder of the Air Law De- 
partment referred to,—and it is understood that 
this is the first time the degree has been conferred 
for service and distinction in this particular branch. 
The ceremony took place at the University of 
Southern California and was attended by Presi- 
dent Newlin of the American Bar Association and 
a number of other well known members of the pro- 
fession. On this occasion Dr. Schreiber delivered 
an interesting address on “International Air Traffic 
Regulation.” Among other things he said: 


“Considered solely by itself, uniformity of law is not of 
any real interest. Nations are unwilling to give up, and rightly 
so, their own historical background merely for an indefinite 
uniformity. Jurisprudence must therefore define the limits 
of the desired uniformity. These limits are established by 
the interests of the future world-wide radio and air traffic. 
In radio, only wave lengths are capable of passage across 
national boundaries. The need of uniformity of law is sat- 
isfied when this free transit is granted, and when the due 
reproduction of radio messages is uniformly assured. Not 
so for air traffic. The companies engaged in air traffic are 
sending their machines and their employees across interna- 
tional boundaries. Their agencies must be spread all over the 
world, throughout the entire length of their airways. They 
have to contract for the carriage of persons and goods, with 
their employees in the different countries their lines touch. 
The management of an international air company is of itself 
an international enterprise. The prosperity of such manage- 
ment depends upon the utmost simplicity of its organization. 
Unbearable complications would ensue if each country pre- 
sented widely differing legal probiems. A pilot could not be 
expected to carry with him the air traffic rules, customs and 

police regulations of all the different countries he crosses in 
Aight. No insurance could be contracted when risks widely 
differed during various stages of such flight. Bills of lading 
could not be handled if subject to varying conditions in vari- 
ous countries. In the field of aviation law the demand for 
uniformity of law is without doubt a larger one than in the 
case of radio. It includes a long list of rules founded in 
public and private law. The task of codifying public law 
is comparatively simple. Not so with private law. Air 
traffic management presents a new field. Governments may 
deal with it first hand. There are no precedents and no his- 
toric background from which to work. Uniformity of law 
may be predicated upon mutual agreement between govern- 
ments, 

“The International Air Navigation Convention of 1919 
has taken advantage of this fortunate situation, and at the 
same time has made very remarkable progress in international 
organization. The International Commission for Air Navi- 
gation established by this treaty is entitled to issue rules of 
public air law which are effective in all countries members 
of the Convention and signatory thereto. The countries which 
have subscribed to this important treaty are willing for the 
first time to accept rules and regulations of public law issued 
by an authority—not their own, but an international one. 
Signatory to this Convention are not only European countries, 
but South American Republics, Australia, Canada and the 
Union of South Africa. So in this Convention we find the 
first beginnings of the United States of the World; an 
international authority with legislative powers transcending 
the historic boundaries of political states. At the same time 
we find here a very effective method of assuring the uniform- 
ity of public air law. 

“In the field of private air law the same methods could 
not be applied. The rules of private air law are closely allied 
with the substantive law of each country. They cannot be 
unified by the majority vote of an international committee. 
International codes of private air law must be worked out 
very carefully by experts in order that they may be uniformly 
construed in the substantive law of each country. 
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CAMPAIGN STRATEGY AND THE 
RULE-MAKING POWER 

In the forefront of the American Bar 
Association’s program of congressional leg- 
islation is the bill giving to the Supreme 
Court of the United States, on the law side 
of its jurisdiction, the rule-making power 
which from the very beginning it has al- 
ways had on the equity side 

In the forefront of programs for im- 
provement in the administration of justice 
in each state is to be found the demand that 
the Courts exercise the rule-making power. 

This proposal is not new. It dates of- 
ficially back to the Report of the American 
sar Association’s Special Committee to 
Suggest Remedies and Formulate Proposed 
Laws to Prevent Delay and Unnecessary 
Cost in Litigation. That Report was made 
in 1909, and it at once attracted the atten- 
tion of the Bar of the various states by rea- 
son of the clearness of its statement of the 
principles involved and the standing of the 
men who made it. 

The Illinois Bar Association, and 
doubtless other Associations, promptly had 
the matter brought to its attention. Ina 
Report of its Committee on Law Reform, 
in 1910, a careful consideration of the Amer- 
ican Bar Association Committee’s proposal 
regarding the rule-making power was rec- 
ommended. That proposal was later ap- 
proved. And in 1912 the same committee 
of the Illinois Bar Association raised the im- 
portant question of the inherent power of 
the Courts themselves to prescribe the de- 


tails of their own procedure, independently 
of legislative sanction. 

“Have we not made a great mistake,” 
it asked, “in appearing year after year be 
fore the legislature as humble suppliants for 
laws curing patent and confessed defects in 
our procedure when we might have secured 
a large measure of relief by an appeal to the 
courts for an amendment of their rules of 
practice?” Its justification of the query was 
this: 

“It is the law of Illinois that no resid 
uum of judicial power remains unvested 
nor delegated to any other department. The 
independence of the three departments of 
the Government is of course firmly estab 
lished by our Constitution. The judicial de- 
partment may not invade the province of 
the executive or legislative departments, nor 
may either of them invade the province of 
the judicial department. 

“Tf, as so ably and forcibly stated by 
our Supreme Court, the rules for the admis 
sion of lawyers to practice, present a judicial 
question over which the legislature has no 
power, why is not a judicial question pr« 
sented by rules regulating the manner and 
method of the transaction of legal business 
by these same lawyers before the judicial 
tribunals after they have been admitted to 
practice?” 

The question may be asked as perti- 
nently in probably all the other states of the 
Union as in Illinois. Constitutional pro 
visions in all the states, with regard to the 
separation of the powers of Government into 
departments and the independence of these 
departments, are very similar. That an an- 
swer has not been demanded in Illinois, no 
elsewhere, to the question raised, does not 
imply that the issue has been abandoned or 
that there is not a vast body of legal opin- 
ions which holds, almost as a self-evident 
proposition in view of our constitutional 
structures, that the regulation of procedure 
is inherently the business of the courts alone. 
It simply means that the campaign for the 
rule-making power has been conducted in 
accord with the strategy seemingly least 
calculated to arouse antagonism. 

By 1924 this strategy was itself being 
subjected to criticism and the adoption of 
different methods based purely on the con- 
stitutional principles involved was being 
suggested. In the January, 1924, issue of 


the AMERICAN BAR ASSOCIATION JOURNAL. the 


suggestion of cutting the Gordian knot of 
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indifference and delay was made 


legislative 


editorially llows 

“Ts it not time for us to challenge the 
right of the legislative depaftment to inter- 
meddle the administration of justice, by 
prescribi t' methods adopted by the 
courts the performance of 
the duties of t. | department? There 
are abundant sigus t:.at the bar is every- 


where turning toward the exercise of the 


rule-making power as the most hopeful 
method improving court procedure.” 

In the Supplement to the Journal on 
The Rule-Making Power of the courts,” 
issued by the Conference of the Bar Asso- 
ciation Delegates in March, 1927, there is 
another resting declaration on this sub- 
ject. Judge Cutting quotes the provision for 
the independent rule-making power con- 
tained in the Constitution drafted in the 
Illinois | ention of 1922 and also the fol- 
lowing tement from the “Address to the 
people” which accompanied submission of 
that instrument: “Indeed it is arguable that 
the making of laws by the General Assembly 
regulati the practice in courts is an inva- 
sion of power of the courts and viola- 
ive of tl nstitutional division of govern- 
mental powers into the three divisions of 
executive, legislative and judicial.” And he 
idds 

‘This Constitution was not adopted by 
the people, but it failed for reasons not con- 
nected with the judicial article. The Su- 
preme | t of Illinois has been properly 
jealous of its prerogatives in most matters. 


“In the case of In re 


the court held 


Day, 181 IIL. 73, 
unconstitutional, as interfer 


ence by the legislature with a purely judicial 
matter tatute relative to the admission 
of applicants to the Bar [It would be 
but a single step further for our Supreme 
Court to treat statutes attempting to regu- 
late p pleading and procedure in the 
same manner and promulgate its own rules 
therefor 

In Johnson v. Theodoron, 324 IIL, 543, 
the Supreme Court held that a statute which 
provided that if it was made to appear by 
affidavit t counsel for the party applying 
for it member of the General As- 
sembly was in actual attendance upon 


ifs sesct 


ind that his presence in court 
fair and proper trial, the 


" . eur 4 - 
as necess ytoa 


court sh ontinue the suit, was uncon- 
stitutional because the determination of 
what s should be entered in any suit 
is the se of judicial power and. does 


not belong to the legislature. Is there not 
ground for hope that, by a parity of rea- 
soning, it might be held in those states 
where the ancient right of the court to 
charge the jury according to the course of 
the common law has been attempted to be 
taken away, that such attempts are uncon- 
stitutional as interfering with the exercise of 
judicial power? 

In continuation of this claim of the 
sufficiency of constitutional princip]+ for the 
settlement of the question involved, we have 
an editorial by Dean John H. Wigme-e in the 
November, 1928, issue of the Illin is Law 
Review under the title “All Lezislative 
Rules for Judicial Procedure are vcid Con- 
stitutionally.” Dean Wigmore begins it 
with the emphatic declaration that “it is high 
time to raise a constitutional question which 
has long remained in abeyance. We assert 
that the legislature (federal or state) ex- 
ceeds its constitutional power when it at 
tempts to impose upon the judiciary any 
rules for the dispatch of the judiciary’s busi- 
ness; and that therefore all legislatively 
declared rules for procedure, civil and crim- 
inal, in the courts, are void, except as are 
expressly stated in the Constitution.” He 
supports this proposition on the grounds of 
logic, as deduced from the Constitutional 
terms, and policy, as verified by experience. 

What shall be done to carry on the cam- 
paign more successfully is still a question 
of the best strategy. But it would seem that 
the long years of hope deferred in the mat 
ter of congressional legislation conferring 
the rule-making power on the Supreme 
Court might well suggest the advisability of 
a resort to a different method. A case bring- 
ing the issue squarely before the United 
States Supreme Court would be inferior in 
real importance to no constitutional contro- 
versy of this generation. It would call forth 
all the scholarship and ability of the Bar. 
In case of failure, nothing would be lost. In 
case of success, everything would be gained 
which is contended for, and a great step to 
improve the administration of justice would 
have been taken. 


JACOB M. DICKINSON 


News of the death of Hon. Jacob M. 
Dickinson, thirtieth president of the American 
Bar Association, at Chicago on Dec. 13, was 
received too late-for adequate notice in this 
issue. In the next number we trust to have a 
fitting memorial of his life and services. 
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Equal Protection—Regulation of Oathbound 
Associations 


The New York statute requiring the filing of informa- 
tion by oath-bound associations with more than twenty 
members is not in conflict with the Fourteenth Amendment, 
even though its requirements are more exacting than those 
imposed upon labor unions or orders mentioned in the 


benevolent orders law. 
New York ex rel Bryant v. Zimmerman, Adv. 
52; Sup. Ct. Rep., Vol. 49, p. 61. 

The relator here was arrested and held in custody 
for violating a statute of New York. He sought to 
be released on a writ of habeas corpus on the ground 
that the statute in question was unconstitutional. The 
state courts denied relief and the case was then pre- 
sented to the Supreme Court on a writ of error 
There the judgment was affirmed in an opinion deliv- 
ered by Mr. Justice VAN DEVANTER. 

The statute under which the arrest was made pro- 
v'ded that: 

“Sec. 53. Every existing membership corporation, and 
every existing unincorporated association having a mem 
bership of twenty or more persons, which corporation or 
association requires an oath as 2 prerequisite or condition 
of membership, other than a labor union or a benevolent 
order mentioned in the benevolent orders law, within thirty 
days after this article takes effect, and every corporation 
or association hereafter organized, within ten days after 
the adoption thereof, shall file with the secretary of state 
a sworn copy of its constitution, by-laws, rules, regula- 
tions and oath of membership, together with 
its membership and a list of its officers for 
year. oa ; 

Sec. 56. Any person who becomes a member of 
any such corporation or association remains a mem- 
ber thereof, or attends a meeting thereof, with knowledge 
that such corporation or association has failed to comply 
with any provision of this article, shall be guilty of a 
misdemeanor.” 


Op 


a roster of 
the current 


or 


The relator’s contention was that this statute was in 
conflict with several clauses of the Fourteenth Amend 
ment. Before considering the merits of the case the 
grounds supporting the jurisdiction of the Court were 
considered, because not all of the Justices were in 
agreement on the question 

In disposing of this it was pointed out that while 
the practice in New York is somewhat unusual in form, 
nevertheless the point that the statute conflicted with 
the provisions of the Fourteenth Amendment had been 
presented in due time and with fair precision. Nor 
was it doubted by the majority that a judgment in a 


* Assisted by Mr. HomIrt 


JaMEs | 


EpGAR Bronson ToLMAN* 


habeas corpus proceeding was a final judgment or 
decree within the meaning of Section 237a of the Judi- 
cial Code. 

The merits of the case were then examined. The 
offense charged against the relator was that he attended 
meetings and remained a member of the Buffalo Provi 
sional Klan of the Knights of the Ku Klux Klan in 
violation of the provisions above quoted. The privi- 
lege of so attending and remaining a member was 
thought to be not a privilege of federal citizenship, s 
that there was no basis for invoking the privileges and 
immunities clause. It was concluded likewise that the 
provisions of the statute relating to filing the required 
information were reasonable regulations not violative 
of the requirements of due process of law. 

More extended discussion was devoted to the con 
tention that the statute violated the equal protection 
clause. This contention was founded chiefly on the 
ground that its requirements were more exacting than 
those imposed on the associations and organizations 
specifically excepted in the statute quoted above. I) 
the language of the opinion: 


The main contention made under the equal protectior 
clause is that the statute discriminates against the Knig 
of the Ku Klux Klan and other associations in that 


excepts from its requirements several associations having 
oath-bound membership, such as labor unions, the Masor 

fraternity, the Independent Order of Odd Fellows, the 
Grand Army of the Republic and the Knights of Colun 
bus—all named in another statute which provides for their 
incorporation and requires the names of their officer 





elected from time to time to be reported to the secr 
of state 
Various decisions were quoted showing that set 
tled law sanctions reasonable classification. It was 


concluded that the principles embodied in these deci 
sions had been applied properly in this case 

[he courts below recognized the principle show 
the cases just cited and reached the conclusion t 
classification was justified by a difference between the tv 
classes of hown by experience, and that 
difference consisted (a) in a manifest tendency 
part of one class to make the secrecy surrounding its { 
poses and membership a cloak for acts and conduct it 
ical to personal rights and public welfare, and (b) i 
absence of such a tendency on the part of the other 


associations s 





The opinion was concluded as follows: 


We assume that 
information as was readily available, including 
lished report of a hearing before a committee of 
House of Representatives of the 57th Congress relating t 
the formation, purposes and activities of the Ku Klu 
Klan. If so it was advised—putting aside controverte 
evidence—that the order was a revival of the Ku Klu 


the legislature had before 
the 


+h 
Lr 
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Klan of a1 time with additional features borrowed 


from the Know Nothing and the A. P. A. orders of other 
embership was limited to native born, 

















gentile, prote whites; that in part of its constitution 
and printed : t proclaimed the widest freedom for all 
and full to the Constit f the United States, 
another f its members an oath to shield and 
ese nacy und in still another declared 
any pet t pposing its principles to be “a dan- 
g he litic uur country and 
n enemy to t eal of our national commonwealth” ; that 
was 1 rusade against Catholics, Jews and 
negroes at iting hurtful religious and race preju- 
lices; that it was striving for political power and assum- 
wa Si unship over the administration of local, 
state and nat 1 affairs; and that at times it was taking 
to its owt nds the punishment of what some of its 
embers 1 to be « € 
We think n that the action of the courts below 
holding was real 1 substantial basis for 
listinct ! etween the two sets of associations 
ers W right and should not be disturbed 
( 5 le he classification on the furthe: 
ground that regulation is confined to associations hav 
ing a members f twenty or more persons. Classifica- 
m based bers is not necessarily unreasonable 
There a ance ‘ it has been sustained 
We think it not unreasonable in this instance. With good 
reason the les e may have thought that an associa 
, ess ve D 5 uld have only a neg 
ligible influenc: i be without the capacity for harm that 
ld ; ; eediul 
We 1 the irged against the 
tute a Ss eld by the urts below 
Mi McReyNotps dissented on _ the 
ground that vas no substantial federal question 
disclosed ecord, and because the writ of habeas 
corpus was 1 proper method of raising the inval- 
idity of the statute. With reference to the latter ques- 
n he art 
I f n of a writ of habeas corpus is to test 
validity lenged imprisonment—not the guilt or 
isoner. And r and over again this 
irt has a 1 that it will not permit habeas corpus to 
perform the f a writ of error... . 
Undoubt ases like this have been entertained 
re in the past. But, since it has become settled law that 
neré s t and trial under a charge based upon 
in unconstit | state statute does not deprive one of 
s libe lue | es f law, we should deny 
t j There any controverted 
era ential ecis the cause 
I é sideration of the serious and 
will follow a different course. Cer- 
tainly, we t undertake to determine the validity 
f a state s advance of trial upon the merits sim 
ply because prisoner sees fit to sue out a writ of 
eas ri on the alleged ground of conflict between 
statute Federal Constitution 
The cas« 1s argued by Messrs. John H. Con- 
iaughton and W. F. Zumbrunn for plaintiff in error 
and by Mess: Walter F. Hofheins, John H. Clog- 
ston and Albert Otttinger for defendants in error. 


California Alien Land Law—Leasing for 
Commercial Purposes 

Under the California statute which is in harmony with 
the treaty permitting Japanese aliens to possess land for 
commercial purposes, subjects of Japan are entitled to op- 
erate a hospital as a business undertaking and organize a 
corporation for the leasing of land for the erection of a 
hospital. 


lordas } Adv. Oy 36 ; Sup Ct. Rep., 
' 49. », 47 
This ed an adjudication of the right 


s resident in California to organize 
i corporatior r leasing land in that state for a hos- 

ts of Japan; they 
esente post articles of incorporation of the 


pita The 1 ndents were subie 


“Japanese Hospital of Los Angeles” to the Secretary 
of State of California for filing. The latter refused 
to file them, because in his opinion, they purported to 
authorize the corporation to lease land for a purpose 
not permitted by the Alien Land Law of the State. 

The incorporators then brought a mandamus pro 
ceeding in a California court to compel the filing 
requested, alleging their right to use the land for the 
described purposes under an existing treaty between 
Japan and the United States. The treaty was pro- 
claimed in 1911 and authorizes subjects of Japan to 
carry on trade within the United States and “to lease 
land for residential and commercial purposes, and gen 
erally to do anything incident to or necessary for trade 
upon the same terms as native citizens or subjects, 
submitting themselves to the laws and regulations there 
esiaviished.” 

The laws of California permitted Japanese sub 
jects of the class here involved to hold land in accord 
ance with the existing treaty. In view of these ele- 
ments the Supreme Court of California held that the 
mandamus should be granted because the organization 
of a corporation was a proper means of carrying on 
the proposed enterprise and a privilege secured by 
the Treaty. 

On a writ of certiorari this judgment was affirmed 
in an opinion delivered by Mr. Justice Stone. He 
first stated the principles governing the construction 
of treaties in general terms as follows: 

The principles which should control the diplomatic re- 
lations of nations, and the good faith of treaties as well, 
require that their obligations should be liberally construed 
so as to effect the apparent intention of the parties to 
secure equality and reciprocity between them .... Upon 
like ground, where a treaty fairly admits of two con 
structions, one restricting the rights that may be claimed 
under it and the other enlarging them, the more liberal 
construction is to be preferred... . 

While in a narrow and restricted sense the terms “com- 
merce,” or “commercial,” and “trade” may be limited to 
the purchase and sale or exchange of goods and commodi- 
ties, they may connote, as well, other occupations and 
other recognized forms of business enterprise which do 
not necessarily involve trading in merchandise.... And 
although commerce includes traffic in this narrower sense, 
for more than a century it has been judicially recognized 
that in a broad sense it embraces every phase of com 
mercial and business activity and intercourse. 

In the light of these principles the contention of 
the state officials that “trade” and “commerce” are 
confined to the purchase and sale of goods was re 
jected notwithstanding that such terms have been held 
to exclude agriculture. 

Giving to the terms of the Treaty, as we are required 
by accepted principles, a liberal rather than a narrow 
interpretation, we think, as the state court held, that the 
terms “trade” and “commerce,” when used in conjunc- 
tion with each other and with the grant of authority to 
lease land for “commercial purposes” are to be given a 
broader significance than that pressed upon us, and are 
sufficient to include the operation of a hospital as a busi 
ness undertaking; that this is a commercial purpose fot 
which the Treaty authorizes Japanese subjects to lease 
lands 

\fter a brief discussion of the meaning of the 
phrase “commercial purposes” and of the propriety of 
a corporate form for conducting business the opinion 
was concluded as follows: 

The principle of liberal construction of treaties would 
be nullified if a grant of enumerated privileges were held 
not to include the use of the usual methods and instru- 
mentalities of their exercise. Especially would this be the 
case where the granted privileges relate to trade and com 
merce and the use of land for commercial purposes. 
It would be difficult to select any single agency of more 
universal use or more generally recognized as a usual 
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and appropriate means carrying mmerce and 
than the business corporatior Ar it would, we 
be a narrow leed | 


of restrictive language, would lead to tl nclusion that 





interpre 














the Treaty had secured to citizens of Jay the privilege 
of engaging in a particular lenied t 
them the privilege of conducting that |! ess in ( 
ate form. But here any lity I u seen 
to be removed y the « 1S A € citizens 
and subjects of the Hig ( ting f ( gh 
ae to do anything generall I lent t r necessary 
for trade upon the r s native S su 
jects, submitting themselves to the law regulations 
there established.” 
The case was argued | Mr. U. S. Webb, At 
torney General of Califor: for pl tiffs in error 


and petitioners. 

Zoning Ordinances—Due Process of Law 

A provision in a zoning ordinance requiring the con- 
sent of two-thirds of the owners within four hundred feet 
of a proposed building will not be upheld as a valid exercise 
of the police power, where there is no showing that the 
proposed building and its use would be inconsistent with 
public health, safety, morals or general welfare 

State of Washington ex rel Seatt Title Trust 
Co. v. Roberge, Adv. Op. 39; Sup. Ct. Rep., 
». 50. { | 


This case involved the validity of a certain pri 
vision of a zoning ordinance in force in Seattle. The 
case arose out of the refusal of the defendant Supe 
intendent of Building in that Citv, to issue 
trustee 
thropic home for aged poor 
remove an old building and to 
one large enough to a 
The building would be mostly hidden from 
trees and shrubs. The land involved was the 
“First Residence District” as defined in the ordinance 
By an amendment to the ordinance passed in 1925, a 
philanthropic home for children or old 


a permit 
maintained a philan 


proposed to 


to a which owned 


erect in its place a new 
a 
date about OU persons 


streets by 


com 


within 


people is per 


mitted when the written consent shall have been ob- 
tained of the owners of two-thirds of the property 


within 400 feet of the proposed bu But in the 


“First Residence Distric t] ere were all wed single 
family dwellings, publi: hoo! ertain private schools. 
churches, parks and playgrounds, an art gallery, pri 
vate conservatories for plants. railroad and shelter 


stations: and upon certain nditions, garages, 
offices for professional persons when located in the 


dwelling, sorority and boardin uses, a community 
clubhouse, nurseries, greenhous« ind buildings neces 
sary in the operation of publ itilitic Vacant pro; 

ertv also could be put t tain uses 


The trustee failed to procure the requi1 consent 
Recause of that failure the citv superintendent, charged 


with the dutv of issuing building permits, refused t 
issue a permit requested by the trustee for the e1 
tion of the philanthropic home In suit brought t 
compel the issuance of such permit the state courts 
upheld the ordinance and denied tl relief to the 
trustee, thus holding that the ordinance did not im 
pose an arbitrary restriction on the us f propert\ 
violative of the Fourteenth Amend 

On a writ of error the Suprem { o t reversed 
the judgment in an opinion delivered | Mr. Jus 
BuTLer. The opinion was devoted largely to a discu 
sion of the non-applicability the reasoning support 


ing zoning ordinances generally to a consent require- 
ment of the tvpe here 


police power exert 
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Police Power—Ownership 


of Drug Stores 


The Pennsylvania 


Act requiring that all members of 


a corporation owning a drug store shall be registered phar 


macists is invalid as an arbitrary restriction on the 


property. 


ihe constitutionahty 


relating to tl 
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kholders were registered pharma- 


cists, and cons¢ ntly the Board of Pharmacy refused 
to srant a pe to carr) business. Public 
authorities t tened prosecution under the act which 
rovided s umulative penalties for its viola- 
tior Che ration sued to enjoin such threatened 
acts on the rout that the statute contravened the 
equal prot ue lauses of the Four 
teenth Ame 

he stat rt of three judges which heard 
he cast ist iphe the contentions of 


va ynstitutional because 
here was tantial relation to public interest in 
vhere prescriptions were 
reached upon the 
purchasing medicines for 
greater regard for price than 
lature had reached such 
’ \ undertake to say that 
t was so unt le as to render the statute unconsti- 


t wsion was 


Court reversed this in an 
STICE SUTHERLAND. He 
first pointed that the corporation’s interest was 
thin the protection of the clauses of the constitution 


yperty right. and 

state legislation in 
stitution, is, of course, 
; hin the mean- 
tection clauses of 
‘ rt iment, and that a foreign corpora- 
sub- 
the federal Con- 
oaihitial And, unless justified 


may not be 


he act assailed 
ise the enforcement 
perty without due 

portant, as stated in 
e effect of mere ownership 
of a drug st rp respect of the public health?” In 
as presented of numer- 
Pennsylvania to 
prevent the f impure drugs or the supervision of 
registered pharmacist. 


The spe nestion here imn 


tT provi . Iw nN force in 
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evet t ' the health is likely to be 
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comes our duty to declare the act assailed to be unconsti 
tutional as in contravention of the due process clause of 
the Fourteenth Amendment. 

Mr. Justice Hotmes delivered a_ dissenting 


opinion in which Mr. Justice BRANDEIs joined. The 
significant portion of that opinion follows: 


\ standing criticism of the use of corporations in 
that it causes such business to be owned | 
people who do not know anything about it. Argument has 
not been supposed to be necessary in order to show that 
the divorce between the power of control and knowledge 
is an evil The selling of drugs and poisons calls for 
knowledge in a high degree, and Pennsylvania after enact 
ing a series of other safeguards has provided that in that 
matter the divorce shall not be allowed. Of course, not 
withstanding the requirement that in corporations hereaftet 
formed all the stockholders shall be licensed pharmacists, 
it still would be possible for a stockholder to content him 
self with drawing dividends and to take no hand in the 
company’s affairs. But obviously he would be more likely 
rve the business with an intelligent eye than a casual 


stock in 


business is * 


to OSE 


investor who looked only to the standing of the 
the market. The Constitution not make it a 
tion of preventive legislation that it should work a perfect 
cure. It is enough if the questioned act has a manifest 
tendency to cure or at least to make the evil less. It 
been recognized by the professions, by statutes and by de 
that a corporation offering professional services is 
not placed beyond legislative control by the fact that all the 
ices in question are rendered by quatified members of 


does condi 
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The was argued by Messrs. 
Roberts and Roy M. Sterne for appellant and by 
Mr. Paul C. Wagner for appellees. 


case Owen J 


Conservation Statutes—Construction of Power 
Delegated 


No statutory provision in Louisiana justifies the Com- 
missioner of Conservation of that state in refusing unquali- 
fiedly to issue a permit for the erection on private property 
of a factory for the manufacture of carbon black from nat- 
ural gas. 


ry 


Herkuness 
419. p 40) 
This case was presented to the Supreme Court on 
appeal from a dismissal of the plaintiff's bill by a dis 
trict court of three judges sitting in Louisiana. The 
plaintiff sought to enjoin certain officials of that state 
from interfering with the erection on his land, without 
a permit, of a factory for manufacturing carbon black 
from natural gas. The significant element in the plain- 
tiff’s contention was that the Commissioner of Con 
servation had adopted a fixed rule of administration of 
denying the permits in question for new carbon black 
plants in order to reduce gradually the use of gas for 
this purpose ; and that such a rule was void because in 
excess of the powers which were conferred on him by 
statute or could be conferred under the state constitu 
tion and violative of the equal protection and due 
process clauses of the Fourteenth Amendment 

The district court denied the relief sought, but on 
appeal this was reversed by the Supreme Court in an 
opinion delivered by Mr. Justice Branpers who ex- 
pressed the view that there was no justification in the 
statute for the Commissioner's position, and that con 
sequently the plaintiff was entitled to relief irrespe 


Irion, Adv. Op. 48; Sup. Ct. Rep., 


Vol 





tive of the constitutional questions. 

The conservation of natural resources has been the 
subject of much legislation in Louisiana. The possible 
wastefulness of the use of natural gas in the manu fac- 
ture of carbon black was recognized; and the Legislature 
dea't fully with this use. . No law declares such use 
necessarily wasteful. Nor has the State purported to 


nfer upon the Commissioner power to refuse a permit 
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to new concerns and to restrict the use to the persons 
already engaged in the manufacture of carbon black. On 
the contrary, the use is expressly sanctioned in §1 of Act 
91 of 1922, which declares, “that natural gas may be used 
in the manufacture of carbon black under the conditions 
as fixed and imposed’ by the provisions of” that act. And 
it is to those conditions and the means of ensuring their 
their observance that the other provisions of the Act re- 
late. Section 2 thereof directs the Commissioner to deter- 
mine “what percentage of consumption of natural gas 
produced by each gas well may be used in the manu- 


facture of carbon black. which percentage shall not 
be less than fifteen percent and not more than twenty per- 
cent of the potential capacity of such well... .” By §3 


he is authorized to reduce the consumption of natural gas 
used in the manufacture of carbon black below that mini 
mum “after promulgation for sixty days of an order to 
that effect, whenever (and only whenever) it is actually 
necessary to do so in obtaining an adequate supply of 
natural gas for domestic heating and lighting purposes in 
the State of Louisiana, and for manufacturing plants, in 
dustries and enterprises located and operated within the 
State of Louisiana, other than those engaged in the manu- 
iacture of carbon black... .” Other vections of the 1922 
Act define the conditions under which natural gas can be 
burned into carbon black. There is not even a conten- 
tion that a condition existed which would have authorized 
the issue of an order reducing the minimum percentage 
of use, pursuant to §3 of Act 91 of 1922. 

Many detailed provisions concerning permits for the 
building of plants to burn natural gas into carbon black 
were added by Act 252 of 1924. But the additional pro- 
visions, and the specific powers there conferred upon the 
Commissioner, deal only with regulation of the use. The 
legislation contemplates, not restriction of the use to exist 
ing plants, but the further issue of permits to all who will 
“completely abide by and comply with all the provisions 
of this Act, and with all the rules and regulations of the 
Commissioner of Conservation established under the pro 
visions of the Act.” §5. And it expressly provides that 
“The authority given the Commissioner Conservation 
by this Act shall in no sense be understood to supersede 
or nullify any of the provisions of this Act, or any othe 
act of this State, but shall be cumulative and in aid 
thereof.” §11. 

As it is clear that the refusal of the Commissioner 
was not justified by any statutory provision, we have no 
occasion to consider the limitations imposed by the con- 
stitution of the State upon discriminatory action and upon 
delegation of legislative power to an executive department 


The case was argued by Mr. John W. Davis for 
appellant and by Mr. Percy Saint for appellees. 


Federal Game Preserves---Interference by 
State Officials 


Federal officers killing game on United States preserves, 
to save the game from starvation, under the authority of 
Congress, are not subject to the control of state officials en- 
forcing state game laws. 

Hunt et al. v. United States, Adv. Op. 42; Sup 
Ct. Rep., Vol. 49, p. 38. 

The opinion in this case delivered by Mr. Justici 
SUTHERLAND, dealing with the authority of state offi 
cials acting under state game laws to interfere with the 
killing of game on federal preserves, is brief enough 
to be set forth in full 

The Kaibab National Forest and the Grand Canyon 
National Game Preserve, covering practically the same 
area, are situated north of the Colorado River in Arizona 
They were created by proclamations of the President 
under authority of Congress. During the last few years 
deer on these reserves have increased in such large num- 
bers that the forage is insufficient for their subsistence. 
The result has been that these deer have greatly injured 

g y inj 
the lands in the reserves by over-browsing upon and killing 
valuable young trees, shrubs, bushes and forage plants 
Thousands of deer have died because of insufficient forage 
Attempts were made under the directfon of the Secretary 
of Agriculture to remove some of the deer from the re 
serves to other lands, but these entirely failed as did other 
means. The district forester, acting under the direction 


of the Secretary of Agriculture, proceeded to kill large 
numbers of the deer and ship the carcasses outside the 
limits of the reserves. That this was necessary to protect 
the lands of the United States within the reserves from 
serious injury is made clear by the evidence. The direc 
tion given by the Secretary of Agriculture was within the 
authority conferred upon him by act of Congress. And 
the power of the United States to thus protect its lands 
and property does not admit of doubt, ... the game laws 
or any other statute of the state to the contrary notwit! 
standing. 

Appellants interfered with these acts of the United 
States officials and threatened to arrest and prosecute any 
person or persons attempting to kill or possess or trans 
port such deer, under the claim that such officials were 
proceeding in violation of the game laws of the state of 
Arizona, the observance of which would have so restricted 
the number of deer to be killed as to render futile the 
attempt to protect the reserves. Three persons who had 
killed deer under authority of United States officials were 
actually arrested. Thereupon suit was brought to en 
appellants from continuing or threatening such interfer 
ance, arrest or prosecution. The court below, after a 
trial, found for the United States and entered a decree 
in accordance with the prayer of the bill, with the limita 
tion, however, that the decree should not be constr 
to permit the licensing of hunters to kill deer within sai 
reserves in violation of the state game laws. . 

While the Solicitor General does not conced he 
authority of the court to make this limitation, he is content 
to let the decree stand. We, therefore, pass the matter 
without consideration and accept the opinion and decre« 
below, with the modification that all carcasses of deer and 
parts thereof shipped outside the boundaries of the reserves 
shall be plainly marked by tags or otherwise, in such man 
ner as the Secretary of Agriculture may by regulations 
prescribe, to show that the deer were killed under 
authority within the limits of the reserves. 








< 


The case was argued by Mr. Earl Anderson for 
appellants and by Solicitor General Mitchell for ap 
pellee. 


Insurance Companies—Regulation of Rates 


A state statute authorizing the superintendent of in- 
surance to order a general reduction of insurance rates 
where it is shown that the aggregate profit of all insur- 
ance companies in the state is excessive will not be held 
unconstituional as applied in an order of the superintend- 
ent on the ground that he adopted erroneous methods 
and bases of calculations in making the order, in the 
absence of a showing that the complaining company was 
injured or that all companies in the state are so well and 
economically managed that all will be injured by such 
order. 

Aetna Insurance Company et al v. Hyde, Adv. Op 
163; Sup. Ct. Rep., Vol. 48, p. 174. 

In this case the petitioners, 156 insurance compa 
nies, were allowed a writ of certiorari to review the 
decision of the Supreme Court of Missouri holding that 
section 6283 of the Revised Statute of Missouri was 
constitutional as construed and applied by the superin- 
tendent of insurance of that state. Acting under that 
section of the statute the superintendent had ordered a 
reduction of 10 per cent. of insurance rates charged by 
stock companies for fire, hail and windstorm insurance 
The companies, parties to this unit, sued under section 
6284 to set aside the order, challenged the methods em 
ployed to make the calculations and alleged the findings 
to be unreasonable, confiscatory and in violation of due 
process of law. 

The Circuit Court set aside the order, but its deci 
sion was reversed by the Supreme Court of Missouri 
On certiorari this latter decision was affirmed, Mr 
Justice Butter delivering the opinion of the Court 

Section 6283 of the statute under which the pro 
ceeding originated, empowered the superintendent of 
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insurance to investigate the necessity for a reduction of 
rates and if “the result of the hearings in this State of 
stock fire insurance companies for five years next pre- 
ceding such investigation shows there has been an ag- 
gregate profit therein in excess of what is reasonable, 
he shall order such reduction of rates as shall be neces- 
sary to limit the aggregate collections by insurance com- 
panies in this state to not mcre than a reasonable profit.” 
Provision was made for full judicial review of the find 
ings and the order and power was conferred on the 
state courts to sustain, modify, or set aside orders of 
the superintendent 

The complaint alleged: that the rates before the 
reduction order were not excessive ; that each company 
has plants in Missouri ranging from $10,000 to $50,000 
in value besides valuable good will; that expenses are 
normally 35 per cent. to 45 per cent. of earned pre- 
miums and the yearly aggregate of all expenses is ap- 
proximately 42 per cent. of all earned premiums, but 
that the total expenses for the five year period ending 
with 1921 were 44 per cent. of all premiums earned for 
insurance written in that period; that each company 
maintains a sum equal to unearned premiums as re- 
quired by law; that each should have a surplus of capi- 
tal stock of 3 per cent. of premiums on fire insurance 
policies to cover hazards of conflagration and 10 per 
cent. of other premiums against risk of other cata 
strophes; that cach company is entitled to an under- 
writing profit of at least 5 per cent. of earned pre- 
miums; that such profit is arrived at by subtracting 
losses and expenses incurred from premiums earned; 
that in the five year period ending 1921 losses were 
64.9 per cent. of earned premiums, expenses 44.4 per 
cent, making 109.3 per cent. in all not allowing for 
funds to meet conflagrations, catastrophes, or for 
profits. 
It further alleged that a previous order had been 
made January 5, 1922, reducing rates 15 per cent. The 
companies sued to enjoin the enforcement of that order 
and the case was dismissed on stipulation that the su- 
perintendent would call a hearing after March 15, 1922, 
to investigate the necessity of reducing rates and that 
at such hearing fhe companies’ experience should be 
offered in evidence, that other evidence would be pre- 
sented and that the superintendent would make certain 
findings of fact. In connection with this the following 
appeared in the stipulation: 
“That if an order reducing the rates . . . be 
made .. . the said insurance companies, if dissatisfied 

will proc eed to secure a review thereof by the trial de 
novo in the Circuit court of Cole County, Missouri. . 
That in such matter the question of the constitutionality 
of Secs. 6283 and 6284 . . . shall not be raised, nor shall 
the legality of the hearing above provided for be ques- 
tioned.” 

It was alleged that the findings were not made as 
agreed, but the order states that the companies refused 
to submit data on which such findings could be made. 
and that consequently the findings made were based on 
sworn reports filed during the five year period: 

The findings contained in the order are that, in respect 
of the business in Missouri, the companies in that period 
collected net premiums amounting to $81,067,318, interest 
on capital and surplus prorated to that state $2,801,660 and 
interest on unearned premium reserves $2,418,596 making 
a total of $86,287,574; that they paid losses of $45,066,124; 
that expenses amounted to $32,534,617 leaving $8,686,833 
profits, and that expenses were excessive by not less than 
$5,000,000. The order declared that the rates then in force 


produced excessive and unreasonable profits a.d that a re- 
duction of 10 per cent in the existing rates would result 






in profits that are reasonable. And it directed that rates 
so reduced take effect November 15, 1922. 


The contentions of the companies were summar- 
ized as follows in the opinion: 


The complaint avers that if section 6283 be construed 
to authorize the superintendent of insurance to take into 
account interest on earnings, capital stock, surplus and 
unearned premium reserves or to make his determination 
of profit or loss on the basis of premiums received and 
losses and expenses paid—as distinguished from premiums 
earned and losses and expenses incurred,—or if it be held 
to authorize the superintendent to regulate the expenses of 
the companies or the inspection of their risks or the amount 
of insurance they may write, then the section would vio- 
late the due process clause of the Fourteenth Amendment. 
And it charges that the methods and calculations employed 
and the findings of fact made by the superintendent are er- 
roneous, unreasonable and unjust; that the prescribed rates 
are unreasonable, inadequate and confiscatory, and that 
the enforcement of the order would operate to deprive the 
petitioners and each of them of their property without due 
process of law. 


The superintendent denied the allegation of fact 
made and contended that the order and findings were 
not violative of due process of law. 

The Supreme Court of Missouri found the reduc- 
tion order supported by the evidence, but did not enter 
into the question of federal constitutional law. This 
latter question was the one pressed on the writ of cer- 
tiorari and in the opinion it was pointed out that the 
companies would not challenge the constitutionality of 
the statute if construed as they contend it should be, to 
require the superintendent to make his determination 
not as alleged in the complaint but on the basis of pre- 
miums earned and losses and expenses incurred. 

In disposing of the contentions of the companies 
Mr. Justice BuTLer emphasized the fact that no show- 
ing was made that any particular company would be 
injured by the order, and in the absence of a showing 
that each company is so efficiently and economically 
managed that the order therefore injures every com- 
pany, no ground was disclosed for interfering with the 
order: 


The reduced rates are applicable to the business of all 
companies alike and without regard to the amount of the 
past or prospective profits or losses of any of them. And 
the attack is by joint action of all the companies. It is not 
claimed by or on behalf of any company that, when applied 
to its business, the reduced rates are or would be too low 
to permit the company to make a reasonable profit or to 
have just compensation for its contract of insurance. 

No company receiving just compensation is entitled to 
have higher rates merely because of the plight of its less 
fortunate competitors. Companies whose constitutional 
rights are not infringed may not better their position by 
urging the cause of others. Supervisors v. Stanley, 105 
U. S. 305, 311; Heald v. District of Columbia, 259 U. 
114, 123. 

As a practical matter of business, it is impossible in 
the long run for some companies to collect higher pre- 
miums than those charged by others in the same territory. 
Rates sufficient to yield adequate returns to some may be 
confiscatory when applied to the business of others. But 
the latter have no constitutional right to prevent their en- 
forcement against the former. 

The Fourteenth Amendment does not protect against 
competition. Moreover, “aggregate collections” sufficient 
to yield a reasonable profit for all do not necessarily give 
to each just compensation for the contracts of insurance 
written by it. It has never been and cannot reasonably be 
held that State-made rates violate the Fourteenth Amend- 
ment merely because the aggregate collections are not suffi- 
cient to yield a reasonable profit or just compensation to all 
companies that happen to be engaged in the affected busi- 
ness... . 

The complaint was framed to secure judicial review 
(section 6284) of the determination of the respondent. The 
ground of attack was that the aggregate profits under the 

(Continued on page 43) 
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ORATORY A CLASSIC TRADITION 
Decline of Art of Eloquence in Pulpit, at the Bar and in Public Life—Due to Underrating 
Intelligence of People and Lack of Urge to Challenge Their Highest Thought—Present 
Day Unwillingness to Pursue Studies Which Lead to Proficiency in This Useful 
(rt Its Place in Modern Life* 
By H. M. Garwoop 
Uember of the Houston, Texas, Bas 
HILE there is a written oratory, the term as The science of the law, with its logical processes 
here used applies to the spoke: rd. True it and sobering effect upon mind and language alil 
is that literature is often orato1 [he speeches had developed. It would seem that Qui 
of the Grecian chieftains in “The Iliad,” the debates right in ascribing superiority to the Roman 
of the princes of Hell in “Paradise Lost,” the ap- and, in that regard, while acknowledging the gr« 
peals of the conspirat: 1 Antony’s great reply ness of Demosthenes, he places Cicero above 
in “Julius Caesar,” are oratory of the highest type. Pericles is a tradition; Thucydides assumes to re 
Macaulay, whether as_ essavist statesman; produce him, but the great Roman critic doubts the 
Lamartine, whether as poet or historian, is always authenticity of these fragments. 
an orator. While certain great rules apply as well Oratory or rhetoric, in the sense here 
to literature as to oratory, their processes and their the product of high culture, of intense, special, c 
ends are different tinuous study and preparation. Cicero, 11 “Re 
Charles James Fox, declared by Burke the marks on Ancient Orators,” says: 
greatest debater in the language, said that a good “Eloquence is the attendant of peaci 
speech never reads well. This was too often true ease and prosperity, and the tender offspr 
of Fox. The orator seeks immediate results, and and well-established constitution.” 
is not always concerned with classic form. This, It has exerted a great influence in |] 
however, is the exception A o | speech should fairs put it no k nger exists: it is a tradition: it 
and generally does read well no longer taught, studied or practiced. The ve 
Our subject may be further limited: it will not term “rhetoric” has become a reproach. To say 
include those great emotional prodigies such as that a speaker is rhetorical is to finally condemn 
Chatham, Patrick Henry or Mirabeau, but rather There are doubtless schools of public speaking, but 
those whom DeQuincey would term the rhetorician they have no background of history, philosophy o1 
—those for whom Cicero wrote “De Oratore” and logic ; literature is foreign to their methods or aims 
Quintilian “The Education of an Orator,” those [hey are mere schools of empty declamation, fré 
who study Aristotle’s “Rhetoric,” Plato’s “Phaed quented by ambitious salesmen and would-be after 
rus,” in a word, those who in terms of conscious dinner speakers. Oratory is not taught in the old 
art drive to specific ends and with classic diction manner, and one admitting that he was seriously 
appeal to the aesthetic sense while they instruct, studying to become an orator would be exposed a 
uplift, persuade—men whose deliverances are hung to instant ridicule 
in the gallery of the mind as we place the pictures The questions I would submit for vour « 
of the great artists. Of these, Cicero, Bolingbroke,  ideration are these: If this be true, what are the 
the younger Pitt, Rufus Choate, Webster are classic underlying causes? Is it an intellectual loss to the 
examples. community? Has oratory a place in modern lif 
Socrates naturally contended that the spoken Should it be pursued as a high art, if not in the 
word for instruction was superior to the written came manner at least with the same higt es 
page; Aristotle contended that the controlling pur- of the ancients? ; 
pose of the orator should be to instruct; Cicero and Hitherto there have been three spe 
Quintilian, skilled lawyers and public men, that it oratory—the pulpit. the bar, public life 
was to persuade; all of these great teachers con- j, emerging which, haply, may bring back the g 
ceived it to be an intensely practical and useful art. of the great tradition—the lecture ice. 
The Greek schools of rhetoric produced excel- 
lent results, but they were weakened by the The Pulpit 
Sophists, diluted by Asiatic ha gee and _ There have been great puipit orato! thoug! 
= the time of Socrates were tending to formalism one wonders that there have been so few Abelard 
and intense artificiality. . Savonarola, Bossuet, Jeremy Taylor. |] 
‘The Roman Thetoricians, with the advantage wards, Henry Ward Beecher. Cicer 
of Greek instruction, cage be sa nia — ers. ben that the study of philosophy was the great esse 
Roman mind was more prac tical and orderly than tial to the equipment of the orator. Surely the 
the Greek While phe s the see" Wee less problems of the human soul, of the ultimate good 
flexible, it was a lhe Greek appeal "a = f life and death, should be fit subjects for tl 
more to the emotions, the Roman to the intellect. (/,, The “sweet eloquence” of Plato is remarke «* 
©Adivees at Annus! Dinner of the Teffereon County Bar Ace by all teachers Cicero, in his “De Officiis.’ say 


ciation, at Beaumont, Texas, om March 12, 1927 
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spectacles presented in the arguments in the Dart- 
mouth College case, Gibbons v. Ogden, McCul- 
lough v. Maryland, are the most precious traditions 
of the American bar. The halls of Congress were 
deserted, official and social Washington crowded 
the old court to witness the most splendid displays 
of eloquence that have ever illumined any age or 
time. Now, the most uninteresting place in Wash- 
ington is the chambers of the Supreme Court of the 
United States. 

This is equally true in our own courts. Who 
now remembers Ex Parte Rodriguez, when Jack 
Hamilton, A. W. Terrell and George Flournoy, the 
fate of a nation trembling in the baiance, contended 
like Titans in the old stone capitol at Austin! 
lhe eloquence ot these and their great compeers, 
William M. Walton, Thomas M. Sneed, G. W. 
Jones, Seth Shepherd, are but dim traditions linger- 
ing im the memory only of the older members of 
the bar. How many living men in our profession kee; 
up the tradition ot Jones Rivers, of K. M. William 
son, and the great spirits 1 have mentioned? . 

These men and their great contemporaries were 
orators not by accident or by inspiration, but be 
cause of deep study and the careful, conscious 
application of the principles of the greatest of arts, 
that of persuasion, to their tasks. 

We have great lawyers, without doubt, and | 
believe that the Texas bar will compare favorably 


with that of any state, or any nation. But the 
crowning glory of the profession—it eloguence—has 
taded. Among the very few now living whose et 


forts at the bar recall the great memories of that 
elder day, you will all, I feel sure, concur with me 
when | mention the name of Judge Nelson Phillips, 
recently Chief Justice of our Supreme Court, who, 
like Marshall, is at once the great advocate and the 
great judge. 

The oratory of the bar is its greatest tradition, 
but it is only a tradition. Whatever may be the 
causes, the complexity of modern life, the press ot 
business, the overwhelming number of precedents 
to be consulted, the physical limitation of time 
upon argument—eloquence, as we once knew it, 
has disappeared. The lawyer, once inevitably a 
public character and one whose profession de- 
manded, if he obtained high place, the qualities of 
the skilled rhetorician, has become a cog in the busi- 
ness machinery of the community. We, as lawyers, 
study the presentation of great causes at the bar 
as the scientist studies the prehistoric man. The 
question presents itself—will this great tradition 
ever return to ennoble and glorify the practice of 
the law as the greatest of all intellectual profes 
sions? 


Public Life 


All that has been said relative to the decline 
of this high art of eloquence in the pulpit and at 
the bar applies with even greater force to our public 
life. We have reached, there at least, a dead level 
of mediocrity. What gentlemen present can recall 
within recent years any great public deliverance 
of an American statesman that has thrilled, or up- 
lifted the common mind? Who reads the Congres- 
sional Record? Of all strange departures from a 
national art, this is the strangest. The English 
American mind and language are peculiarly 
Taine, the great French critic, says that 
He con- 


and 
oratorical. 
England’s highest literature is oratory. 
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stantly refers to Dryden, Milton, Samuel Johnson, 
Junius, Macaulay, as great orators. This high ex- 
pression of the Anglo-Saxon genius passed into and 
became a part of the public life of England and of 
America, What a royal succession of sceptered 
intellects, governing, controlling, uplifting the = 
lic mind, is that beginning with Bolingb: roke, and 
coming down through Chatham, Burke, the younger 
Pitt, Charles James Fox, Alexander Hamilton, 
Henry, Webster, to Lincoln, Douglas, Yancey, and 
Ben Hill! This, too, has become a mere tradition. 
Charles A. Culberson and Joseph W. Bailey are 
the last of that great race. 

It is often said that the day of the orator has 
passed; that the general rise of intelligence, the 
prevalence of the daily newspaper, render the peo- 
ple less disposed to ‘be moved by eloquence, by 
the power of the spoken word. This is basicly falla- 
cious. It renders the work of the real orator less 
burdensome; there is not so much to explain; the 
audience already knows. The orator has liberty to 
devote himself to the highest excellences of his 
art. That art has always flourished at the times 
of greatest general intellectual achievement. 

It will not do to say that great occasions no 
longer arise to demand these supreme exertions of 
the intellect. What greater occasion can the imagi 
nation conjure up than the debate in the United 
States Senate on the League of Nations? The 
greatest war in all history had ended; the world 
was in ruins; the universal desire for peace had 
called up again the dream of Henry of Navarre, of 
Grotius, and of all the greatest publicists of Eu 
rope for a permanent congress of the nations, 
which, harmonizing moral and international law, 
would, if it did not insure permanent peace, at 
least reduce the chance of war to a minimum. It 
may have been a beautiful dream, but if a dream, 
it had been a vision of many of earth’s proudest 
intellects. Whatever may be your opinion, or mine, 
as to its practical working out, all must agree that 
it was as great a subject as was ever submitted for 
practical solution to a legislative assembly. Com- 
pared with this great subject, Cicero before the 
Roman Senate Saggy against Verres the cause 
of plundered Sicily, or Burke before the House of 
Commons in the impeachment of Hastings, urging 
the injuries of plundered India, were trival inci- 
dents. Yet who here present can now recall one 
single notable deliverance or utterance from any 
member of the United States Senate on that su- 
premely great occasion? It would be interesting, 
did time permit, to compare that debate with the 
discussion in the House of Commons upon the 
occasion of proposed peace with the French Re- 
public, in which the great protagonists were Pitt, 
the younger, and Charles James Fox, where the 
whole history and diplomacy of the world, the 
rights of nations, the great underlying principles 
of international law and political economy were 
handled with easy mastery and classic phrase by 
these giants of debate and oratory. The debates 
upon a subject almost as great, that of the world 
court, is a similar example. These questions of 
world-wide significance were determined either 
upon considerations of narrow, partisan politics, or 
as a court would dispose of special exceptions to a 
petition. 

It cannot be said, therefore, that there are no 
longer great occasions for the skillful and eloquent 





presentation, by skilled and trained intellects, of 
great public questions. It cannot be said that the 
state of the public mind is such that the efforts of 
the trained orator, or rather rhetorician, as that 
term is here used, will not be received with favor. 
Oratory has declined because we underrate the in- 
telligence of the people, and have not the urge to 
challenge their highest thought. This highest and 
most useful of all high arts has declined because 
we have yielded to the slavish maxim that orators 
are born, not made. We no longer read the classics 
We are not willing to make the study of logic, phi 

osophy, jurisprudence and government, and the art 
of expression and persuasion the subject of long, 
patient and conscientious pursuit. 

My own profound conviction is that oratory, 
in the sense here used, is the most useful of all 
arts; that it has its place in modern life; that its 
study as an art should be encouraged, not repressed. 
I agree with Cicero that, 

“For as the glory of man is the strength of his mental 
capacity, so the brightest ornament of genius 1s ¢cloquel 
and that more than any other profession it is the 
duty of the bar, as a profession, to encourage the 
study and the practice of this high art, to the end 
that its ancient glory may be renewed, and that 
it be recalled to that high place of leadership whic! 
it once held and which belongs to it as a matter 
of right. 





As Others See Us 


“Despite the inroads on what we consider the lawyer s 
omain, the legal firms are all prosperous and very busy. 
Today is the day of business being done by big companies in 
America. The forming, incorporation and reconstruction of 
these companies give the lawyers continual work, and this 
work is done by the lawyers solely. Nowhere did I come 
across any instances of accountants or other unqualified per- 
sons doing the legal work in connection with the formation 
and incorporation of companies such as we unfortunately have 
in Victoria. 

“Through the courtesy of the Dean of the Harvard 

chool, Mr. Pound, I met the senior partners of two of the 
per nen legal firms in New York. There were over 50 quali 
fied Jawyers in each firm, about ten of whom were Lng 
in the firm. The different members were specializing in the 
various branches of law, some were doing corporatiot | 
some taxation, some common law, and so on. There is no 
separate bar in the United States, so all the large firms have 
a few barristers with them. These firms employ on their staff 
men trained in banking, and also accountants. 

“The partners I met told me that the senior partners of 
firms like their own make somewhere about £40,000 a year 
There is no scale of costs in New York, the price being a 
matter of arrangement.”—Mr. H. C. Luth in “Law Institute 
Journal,” Melbourne, Australia. 


Law 





Solicitors’ Articled Clerks 


“A solicitor upon taking an articled clerk usually receives 
a premium or apprenticeship fee. The amount of this fee 
which as a rule, should not exceed 300 guineas, is a matter 
for negotiation. Some solicitors take articled clerks without 
payment of a premium, but this practice is not usual. A few 
good firms are, however, sometimes prepared to take a man 
of proved ability, as evidenced by the possession of First or 
Second Class Honours in a Tripos, or other University dis- 
tinction, free of premiun But the majority of good firms 
are not prepared to offer concessions of this nature, except in 
very special circumstances. A clerk paying a premium some 
times receives back a portion of his fee in the form of salary 
during the last year of articles if he ‘makes good’ with his 
firm. Students are particularly warned against taking articles 
with solicitors who advertise for articled clerks i > press, 
unless they make full confidential enquiries as to status 
of the solicitor and the future prospects in the firm for a clerk 
when qualified..—From Handbook of the Cambridge Law 
School, 1928-29. 











e 


anu ae 


set 


CURRENT LEGAL LITERATURE 


\ Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


History of Continental Civil Procedure, by Ar- 
thur Engelmann and Translated and 
edited by Robert Wyness Millar. Vol. VII of 

The Continental Legal History Series. Boston: Lit- 

tle, Brown & Co., pp. Ixiii, 948. $7.00.—In a recently 

published comment upon American judicial procedure, 

M. Pierre Le Paulle, of the French Bar, after express- 

ing his amazement at the ineffective manner in which 

administered in this country, and noting the 
1 for common law traditions which 
law suit more like a high church cere- 


others. 


justice 1S 
sentimental 
makes a private 


reg 


mony than a business transaction, asks his American 

interlocutor the very pertinent and natural question : 
“Why don’t you take advantage of what has been 

done by the ci law, that governs at least twice as 


he common law, is two thousand years 
dies a much greater amount of human 


many people a 
older, and emb 
experience ?”’ 
To this question various answers might be given, 
in an effort to rationalize an indifference which is too 
obvious to be denied. We might point to the different 
political and social conditions out of which and through 
which the comr and the civil law developed, with a 
resulting divergence in legal institutions. We might 
undertake to show how difficult and how unnecessary 
it would be to oduce foreign elements into a fu'ly 
articulated and largely indigenous system of law which 


nd 
nd 


a meets our needs quite satisfactorily and has demon- 
strated its capa for responsive growth as new prob- 
lems present themselves. We might urge the want of 
any occasion for disturbing a scheme of rights and du- 
ties which has become the basis of our social and eco- 
nomic structure The experience of a people is the 
vital source of its legal conceptions, and the forcible 
introduction of principles taken from an alien system 
f law might have the disintegrating effect of dead 
tissue in a living organism 

But none of these answers would meet the ques- 
tion in the sense in which it was asked, for M. Le 

_ Paulle was dealing only with legal procedure. Here 
we have nothing to do with the principles which con- 
trol social and economic relations. We are concerned 
solely with methods of administration. Rules of legal 
procedure are more fundamental in the law than 
rules for accounting in manufacture or trade. Litiga- 
tion is merely a means to an end, like transportation, 
and the same tests should apply to both. No American 
objects to the use of the Diesel engine because it is of 
German origin, nor to the radio because it is Italian, 
and the victims of rabies make no protest against the 

28 employment of Pasteur’s treatment because it was de- 
veloped in Franee. In every field of human activity 
uutside of the law men are constantly searching for 
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new and better methods, overcoming the barriers of 
language and forgetting the prejudices of nationality 
and race. 

The true reasons why we do not take advantage 
of what has been done by the civil law in an effort to 
improve our own administration of justice, are prob- 
ably two. 

The first reason is professional prejudice against 
new ideas, based on natural conservatism and the 
monopolistic nature of judicial agencies. This is tend- 
ing to weaken, and the widespread interest in English 
legal procedure which has recently developed among 
American lawyers is one of the most encouraging 
symptoms of contemporary professional life. 

The second reason is ignorance, due to the fact 
that American lawyers are not usually good linguists, 
and that no adequate material dealing with continental 
procedure has been conveniently available in English. 
No event in recent times has done more to remove this 
obstacle than the publication of Professor Millar’s 
book on the History of Continental Civil Procedure. 
In a subject where technical terms play so large a 
part in the description of processes, and where neither 
the terms nor the processes have complete analogies 
in our language or our practice, the task of the trans- 
lator is extremely difficult. He is required not merely 
to translate, but through his translation to interpret. 

The range of the work is enormous, dealing with 
French, German, Austrian, Swedish and Italian proce- 
dure from their medieval beginnings to modern times, 
and with Roman procedure throughout its whole 
course, tracing its influence upon the legal procedure 
of the Germanic peoples with whom it came in con- 
tact. For this purpose Professor Millar has selected 
for translation and presentation treatises by Arthur 
Engelmann, professor of law and judge of the Court 
of Appeal at Breslau, Wilhelm Uppstrém, for many 
years a judge of first instance and of one of the Courts 
of Appeal in Sweden, Rudolf Herrmann, judge of the 
court of first instance in Silesia, Johann Schwartz, 
professor of law at Berlin and Halle, Désiré-Ernest 
Glasson, professor of civil procedure at Paris, Lorenz 
von Stein, professor of history at Vienna, Giuseppe 
Salvioli, professor of law at Naples, Lanciotto Rossi, 
professor of law in several Italian universities, Giu- 
seppe Chiovenda, professor of civil procedure at 
Rome, and Thore EngstrOmer, professor of procedure 
at Upsala. All together they contain a detailed and 
comprehensive survey of the history and present status 
of civil procedure in western continental Europe 

To the lawyer trained in the rigid common law 
traditions which still completely dominate American 
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procedure, the book will bring an entir new concep 
tion of the variety and adaptability of procedural proc 
esses. He will marvel at the enterprise and ingenuity 
with which continental la ive for centuries ex 
perimented with new methods of judicial administra 


tion. He will be astonished to see how universal are 
the fundamental problems of litigation and how inde 
pendent they are of the particular concepts of sub 
And fin- 
ally he will realize at how many points continental 
experience will directly and convincingly contribute to 


stantive law which change at each frontie1 


the solution of problems with which w rve been in 
effectively struggling. 

But while the book is a mine of information and 
suggestion, it is not the sort of mine that can be 
stripped with a steam shovel. The rock in which the 
mineral is imbedded is too hard. Strange nomencla- 
ture, unfamiliar processes and situations, the illusive 
atmosphere of foreign traditions, and the rapid shift 
require from 


hermore, the 


ing from one land and one ag 
the reader the closest attentio1 
style of continental legal writing tends towards a sever- 
ity of logic and a brevity and abstraciiess statement 
which is not often found among mmon law writers 
who base their texts upon the concrete authority of 
special cases. 

These inherent difficulties, however, are to a great 
extent neutralized by the prolegomena on The Forma- 
tive Principles of Civil Procedure which Professor 
Millar has written as an introduction to the texts which 
he has translated. Here one finds the most scholarly 
analysis and explanation of the elements of continen- 
tal procedure which has come from the pen of any 
modern common law writer. By its means one is en- 
abled to look at the procedural panorama through the 
rectifying glasses of a common law interpretation. It 
serves to give an American orientation to European 


judicial processes, relating them to the same problems 
with which our profession is so vitally concerned 

There is no question it the richness of the 
field for comparative study wl ; ered by conti 
nental court procedure uropean experience with 
collegial trial courts as distinguished from the single 
judge system which we inherited from England, with 
methods for sifting issues before trial, with oral plead- 
ing, with directive and inquisitorial powers of the 
judge, with the serial rather than simultaneous 
trial of multiple issues, wit ummary 1 edure, witl 
discovery by examination of parties bef trial, witl 
the delegation of powers ir and report upon tes 
timony, with hearings in camera, with specialized 
courts, with review by way) t rehearings, retrials and 
proceedings in error, and with a host of other prob 
lems of litigation—all this experienc: contribute 
the most valuable data upon which 1 se our own 
experiments in procedural reform \nd to the full 
extent that this is true does the American legal profes 
sion find itself under obligat on to the scholarlv labors 
of Professor Millar 

Ey a. a | [ 

University of Michigan 

The “Also Rans.” by Don C. Seit 1928 New 
York: Thomas Y. Cro vell Py XX 338 $3.50 

This book starts out with a mprehensive condem 

nation of all the presidents { V\ inet to Har 


ding save only Hayes who was seate 
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(Il) who arrived by accident, and Art 
se on the ashes of Garfield 
lhe author apparently assumed it was ne 
pull the victors down if haply he was to su 


lifting their rivals up. Nothing is easier than to point 
out the evils in mundane affairs. Neverthek these 


pejorative preliminaries would have been far more 


effective if the writer had not constantly used t 
ions of the despised champions to bolster up his « 
plars of defeat. 

ruth is of various kinds. It is grave 
aspiring biographer should be able to tell what is vul 
gar as well as what is great, what is little as we 
what is amazing, but i 
of ambition which permits a writer to pick out a grouy 
of men, great or near great, and present then 
In this volume we find descriptions of 
of manners. We have too a certain slap-dash anima 


yn, but it is the stir of the surface. We miss 


gestion of conscientious character analysis or motiva 


tion of idea. Cynicism is the prevailing atmosphere 
oth for the favorites of fate and the luckless lo 
Such a philosophy has much to recommend it, fot 
notwithstanding the statements of the Psalmist certai: 
f the ungodly flourish through life like the green | 
tree, since Providence to outward appearances works 
by a system of averages. Most people who ought t 
succeed do succeed, and most people who fail ought 
fail, like the derelicts before us, but with this mental 
disposition what profits it to spend so much en 
pedestal the unprosperous : 
It may be that the writer 


, - 
hoped to Call a me 


tention to forgotten worthies, to light a new 

the long-cold cinders Che idea is pleasing al 
without merit, yet to serious minded and cultured ré 
ers the result is only feebly interesting because the evi 
dence of thoughtful preparation is lacking. The styl 
too is light, often flippant and usually unconvin 
Broad generalizations and undemonstrated judgments 
are handed down in unimpressive journalese sentence 
which savor of frivolity and make us question whethe1 
the author has really taken his subject serious! 


Should the book appeal to the illiterati? Th 


records revealed that seventy per cent. of the recruits 
ceased to grow mentally after the seventeentl 
For these therefore there is little hope of enlightet 


ment. We live in the realm of the half-educat 
number of readers grows dailv but the quality does not 


improve in proportion. The middle class as a body is 
scattered but headless, well-meaning but ait de 
sirous of wisdom but ignorant of the path Che n 

ority are still beguiled by the rays of the reportorial 
pyrites which glitters glamorously but is not o The 
steam escapes from covered dishes and the tulate 


; 


ood, and so possibly the imperfectly digested pabulum 
of the “Also Rans”’ may fill their bellies witl 1 Tact 
tious flatulence, but the blood and brain will fail of 
nourishment. 


Chicago CuHarces B. R: 


The Sanctity of Law, by John W. B 
New York: Harper & Bros Pp. VI, 335. $3.50.—D: 
surgess, dean of American historians, has traced the 
rigins of law from imperial edict and papal decree to 
the pronouncement by a nation of the rules by whic! 


roposes to be or verned Law. to possess sal “tity 


he urges, must have “its compelling *power1 


itellect, conscience and will of man He 


lignified and petty, aristocratic and ordinary, and an 


t is only indifference lack 


—_ 


Rai naa 


; on 
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gain of t L re th the end always just’ part in the World War and the aftermath of peace 
vevyond the vis the race [hose who have confi- should be of especial interest to the student of contem 
lence t ¢ ry be made promptly would porary politics. In dealing with these controversial 
do well t ‘ he hard path he topics Professor Sears says in the preface that he has 
learrihes endeavored to do “no injustice to the political parties, 
Rifty we the aut! ready a great the economic, social and diplomatic prejudices of the 
lee ae Congress of Berlin and saw the Vatious sections and factions in American history. 


aftvy Disrat Bismarcl He discussed what 


e thought w ering away of one of the great- 
yppportunitic imat story f the peaceful ad- 
ince of civili nd instead thereof the sowing of 
e seeds o ind future conflict”’—in other 
rds, he saw rophesied the British Balkaniza- 
m of Europ that victory of the British Pre- 
lier he lays nhappiness of Europe during the 
ist half cent the fore sympathized with Ger- 
any in the lat r and could not see, either now or 
en, any dé ! s country taking sides. 
Now that the ’ ynflict is ten years back of us, 
may be tl scholars, weighing and testing, 
may share 
He | unother conviction which 
e has held su i boy He was born in Tennessee 
nd served in the At mm 1862 to 1864. He 
nks the the mountain States turned the 
e of our ( He is sure that the British 
vere on the s e South and therefore, when, in 
October, 190¢ ame to Berlin to inaugurate a 
Roosevelt Pr ship of American History and 
iw in what s the greatest of the world’s uni- 
ersities, he assured the German Emperor that the 
nited States and Germany would always be friends 
less a Southern Democratic administration should 
er get bach Washington Therefore, it was 
inche pow ppomattox that President Wilson 
ught us int ir on the side of the Allies. This 
ctrine is si ed to what we think we know, that 
stop \ vhether Disras really planned the 
ilkanizat ve, to the « that nations have 
»w beet ’ e merely caricatures of na- 
ns and lac ignity and those racial and topo- 
phical t i vhic iré essary tor self-gov- 
ning an iws g@ states 
Chicags Mitrcuett D. FoLiANsBeEe. 
mericayr Lgn Relations, by 
Louis Martin S New York: Thomas Y. Crowell 
mpany. 1927 xiii, 648. $3.50. In a thoroughly 
lable surve merican diplomatic history Pro- 
fessor Sc eved a reasonable judiciousness 
treatment at uracy of detail without slighting 
Sé larget ro! nd deeper currents of our politics 
have matet affected our relations with for 
‘ powers long and frequently involved story 
‘ ew-v m the hazy beginnings of 
e Colonial pet to the end of America’s great ven 
e in Ww ship under President Wilson—is 
i styl s always clear and sometimes in- 
e. Whil marily a textbook and equipped with 
nsiderable mat for use in the class-room, the 
e ca interest and instruct the general 
er who is | ng for something more than a sur- 
‘ ( foreigt relations 
lhe chapt lealing with the triumph of im- 
P| per ilisn tre goTressive diplomacy of President 
4 Noosevelt, 1 er of the dollar as a diplomat. the 
atest phases ‘ upplication of the Monroe Doc- 
he 1 of Wilson, and America’s 


And while it is true that he has maintained, on the 
whole, a high level of impartiality in evaluating the 
motives and appraising the accomplishments of leaders 
and parties, the author does not hesitate to administer 
an occasional severe rebuke. Thus, we are told in no 
uncertain terms that Roosevelt’s course of action in 
the affair of Panama “stultified our own contention in 
the Civil War that Europe must not recognize the 
South” and “violated frequent pledges to Colombia 
dating back to 1846 to recognize her rights upon the 
Isthmus and to preserve neutrality.” In the author’s 
judgment the treatment accorded Colombia is defens- 
ible “only, indeed, as an end justifying any means.” 

It is of course a truism that no secondary work 
on history, however skillfully constructed or vividly 
presented, can give the student the same sense of the 
reality of the persons or the events of the past that he 
gets from an intimate familiarity with the sources and 
the words of the actors themselves. It is doubtless 
with this thought in mind that Professor Sears has 
endeavored, wherever possible, to let the makers of 
history tell some of the story in their own words. For 
example, in recounting the successive steps in the tem- 
pestuous negotiations at Ghent in 1814, the author 
shows how the animus between Clay and Adams, the 
clash of warring temperaments and the divergence of 
the economic interests of the East and West compli- 
cated an already difficult situation, illustrating his 
point by the following passage from Adams’ Memoirs: 

“Mr. Gallatin brought us all to unison again by a joke. 
He said he perceived that Mr. Adams cared nothing at all 
about the navigation of the Mississippi and thought of noth 
ing but the fisheries. Mr. Clay cared nothing at all about 
the fisheries, and thought of nothing but the Mississippi. The 
East was perfectly willing to sacrifice the West, and the 
West was equally ready to sacrifice the East. Now, he was 
a Western man, and would give the navigation of the river 
for the fisheries. Mr. Russell was an Eastern man, and was 
ready to do the same. I then told Mr. Clay that I would 
make a coalition with him of the East and the West. If the 
3ritish would not give us the fisheries, I would join him in 
refusing to grant them the navigation of the river. He said 
the consequence of our making the offer would be that we 
should lose both.” 

Those who believe that intelligent decisions in the 
sphere of international relations are more likely to 
emanate from a nation whose leaders of thought and 
opinion are adequately instructed in the lessons its own 
history has to offer—and who does not?—should wel 
come this solid contribution to the secondary literature 
of the subject which Professor Sears has made. 

PENDLETON Howarp 

Columbia University. 

Signed Articles 

As one ot ject of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 
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Great Charter of Liberties 
said to be the greatest event 
Bishop Stubbs char- 
roud act of the national 
Magna Carta, as Macaulay declared, 
his f the English nation; and 
and unification of the two peo- 
lates from that event 
1 at that time by all classes that 
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action as against abuse of governmental powers by 
the King and aggression and tyranny on his part 

There is not time now to trace the antecedents 
or causes of the Great Charter, nor even to outline 
the civil war that culminated in the meeting of King 
John on June 15, 1215, with the representatives of 
the barons, clergy and people on a small island in 
the River Thames in front of the famous meadow 
known as Runnymede, where the barons and their 
army of followers were encamped, facing the King’s 
forces arrayed on the opposite bank of the stream. 

The Great Charter of 1215 then wrung by force 
from King John was solemnly confirmed no less 
than thirty-seven times by seven Kings of England. 
It naturally became in the eyes of Englishmen the 
embodiment of their liberties, the foundation of all 
subsequent claims of personal rights as against the 
King, and the stirring battlecry against oppression and 
tyranny. The constant repetition from generation to 
generation of its principal pledges as liberties and rights 
helped powerfully among all classes to form the na 
tional character and to create the tradition of funda- 
mental and inalienable liberties and rights common 
to all, which no power should violate—whether 
King or Parliament—“and as such had a profound 
and lasting influence on the imagination—in every 
sense of the word—of succeeding ages” not only in 
England but in her American colonies. Throughout 
the Seventeenth and Eighteenth Centuries the Great 
Charter was worshipped by such patriots as Hamp- 
den, Blackstone and Burke, and all £ngland re- 
garded it as the source and embodiment of the polit- 
ical and personal liberties and rights of every class. 
During these two centuries, its spirit dominated 
political thought on both sides of the Atlantic. “It 
had become,” as Trevelyan says in his History of 
England, “the symbol for the spirit of our whole 
constitution.” The reissue of the Great Charter 
in 1225, by King Henry III, still remains on the 
English statute books as in full force and effect, so 
that an English historian has said that every act of 
Parliament appearing on the statute rolls is in a 
sense an act amending Magna Carta. 

The famous English legal historians Pollock 
and Maitland describe Magna Carta as “a sacred 
text, the nearest approach to a fundamental statute 
that England has ever, had,” and Blackstone de- 
clared that its thirty-ninth chapter alone would 
have merited the title that it bears of the Great 
Charter. Judge Hughes in his recently published 
lectures, entitled “The Supreme Court of the United 



















































States,” refers figuratively to the phrase “law of 
the land” in that chapter as having been “the citadel 
of liberty.” It is in fact the most famous of all the 


chapters of the Great Charter, and it contains the 
most important and far-reaching provision from a 
constitutional and judicial point of view through- 
out our own history. In chapter 39 is to be found 
the famous term “by the law of the land”—or in the 
original Latin per legem terrae; and it was then em 
ployed in the following context: 

“No freeman shall be taken or impr disseised, 
or outlawed, or exiled, or in any wise destroyed; nor shall we 
go upon him, nor send upon him, but by the lawful judgment 
of his peers or by the law of the land.” 


iprisoned or 


In the reissues of Henry I[], in 1217 and 1225, 
after the word “‘disseised” were inserted the words 
‘of his freehold or liberties or free customs.” 

Two hundred and thirty years ago the Royal 
Governor of the then English Colony of New York 
is reported to have declared to its legislature that 
“There are none of you but are big with the privi 
leges of Magna Carta.” And even more so today 
may it truly be affirmed that there are no Americans 
but are big with the privileges of Magna Carta. In 
truth, it is the principal and noblest purpose of every 
American constitution to provide that the spirit and 
efficacy of these privileges shall endure forever, so 
far as lies in human power to provide 

The phrase “the law of the land” is not 
tained in the Constitution of the United States or 
in any of its amendments, nor is iti contained in 
most of the state constitutions; but its equivalent 
is to be found in the phrase “due process of law,” 
which latter term, under the rule of interpretation, 
long settled by the Supreme Court of the United 
States as well as by the state courts, is in modern 
meaning and legal force and effect exactly the same 
in content and effect as the term “the law of the 
land.” 

The first use of the phrase “due process of law” 
in an American constitution was in the Fifth 
Amendment to the Constitution of the United 
States, ratified in 1791. None of the state constitu 
tions then in existence contained the phrase, but 
nearly all of them had its equivalent in the term “the 
law of the land,” as did likewise thea Ordinance for 
the Government of the Northwest Territory en- 
acted by Congress in 1787. The New York Charter 
of Liberties of 1683 used the language, “being 
brought to answer by due law.” The 
term “due process of law” was not contained in the 
first New York Constitution of 1777, and it appears 
for the first time in the State of New York as a 
constitutional provision in the Constitution of 1821, 
although * will be found in the New York Bill of 
Rights of 1787, which was enacted as a statute. 

joth terms, “the law of the land” and “due process 
of law,” are used with the same meaning in the 
present Constitution of the State of, New York. 
Thus, “the law of the land” is found in section. 1 of 
Article I, and “due process of law” in section’6 of 
the same Article. The different date of origin of 
each section seems to account for the difference in 
terminology. 

By the phrase “the law of the land” in chapter 
thirty-nine of the Great Charter of 1215, the exist- 
ing liberties, free customs and property rights of 
Englishmen were intended to be guaranteed and 
perpetuated as against the power of the Crown; but 
exactly what those liberties, customs and rights 
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were then understood to be or their extent is not 


now capable of accurate exposition. The phrase 
was evidently intended at the time to refer to pro 
cedure as well as to substantive law. The earliest 
use in England of the term “due process of law,” 
so far as I have been able to trace, is to be found in 
a statute of the year 1354, 28 Edward II] 
that no should be condemned 


W ric h 


provided person 


without being first brought to answer by due 
process of law, the exact wording, in the quaint 


Norman-French of the day, in which all English 


statutes were then enacted, being “saunz estre mesni 
en respons par due proces de lei.” As in same 
statute of 1354 the Great Charter of 1215 was 


being confirmed, “to be kept and maintained in all 
points,” the provision in regard to due proces de lei 
was, it is reasonable to assume, intended to st ] 
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Ippie- 
ed 





ment the term “the law of the land” contained in 
the Great Charter so as expressly to include pro 
cedure, some doubt having probably arisen upon 
this point. 

At the present time a majority of the state 


; 


constitutions, including most of the recent consti 
tutions, contain the term “due process of law.” As 
that term is the one used in the Fourteenth Amend- 
ment to the Constitution of the United States, which 
is applicable to all the States, it would be preferable, 
for the sake of uniformity and certainty, 
to employ it in our state constitutions. M 
the phrase “due process of law” to me to 
lend itself more readily than “law of the land” to 


hereatter 
yreover, 


seems 


indicating the modern scope and content of the 
constitutional provision if we will define or under- 
stand the words “due process” to mean just, equal 


and appropriate method or manner of dealing with 
the particular subject-matter, and disregard the 
limited but current meaning of the word “process” 
as a judicial writ, order, or other legal procedure. 

The meaning and exact effect of the term “due 
process of law” or its equivalent “the law of the 
land” have never been attempted to be completely 
defined by the Supreme Court of the United States 
or by our state courts; and this is fortunately so, 
because no one can foresee the innumerable aspects 
of the application of this constitutional guaranty 
that will arise in the constantly increasing complex- 
ity of our lives. It must suffice to declare generally 
and more or less vaguely that the provision re- 
quires just and equal laws that have a reasonable 
relation to some purpose within the competency of 
the legislative power, that are not arbitrary but 
reasonably adapted to a legitimate end, that con- 
form to established principles of private right and 
distributive justice, and that observe those 
rules which have been established in our system of 
jurisprudence for the protection of personal rights 
and were recognized at common law as essential to 
the orderly pursuit of happiness by free men 

I regret that the time allotted tonight 
permit me to cite particular cases so as to illustrate 
the comprehensiveness, grandeur and sacredness of 
the American conception that “no person shall be 
deprived of life, liberty or property without due 
process of law.” The shield of this constitutional 
guaranty is immeasurable and of unique pervasive- 
ness. Its wise and impartial enforcement is the 
principal glory of our judiciary. TI! the 
Fourteenth Amendment, the provision has for more 
than half a century nationalized personal liberty 
and the equal protection of the law, and it has 
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vance of those to be found in any other document 
or enactment of that age. The framers knew that 
it was in the courts of justice that the King of Eng- 
land would have to keep his promises, if at all, and 
that the King’s government would only be as good 
as his) judges were learned, independent and im 
partial. 

The framers had grasped the great truths that 
jurisprudence is a science; that the law must be 
administered by men learned in that science and 
bound to obey its rules; that uniformity, certainty 
and impartiality are essential to the administration 
of justice, and that the highest political liberty is 
the right to justice according to law and not ac 
cording to the will of the judge or the judge’s mas 
ter, or according to the judge’s individual discretion, 
or his notions of right and wrong. They had also 
arrived at the conclusion that every Englishman 
was entitled as of absolute right to a day in a court 
that would hear before it condemned, that would 
proceed upon notice and inquiry, and that would 
render judgment after a fair trial and then only ac- 
cording to law. The framers of Magna Carta in 
stinctively felt, if they did not clearly perceive, that 
the law is infimitely wiser than those who may be 
called upon to administer it, and that, as Aristotle 
had declared fifteen hundred years before, “to seek 
to be wiser than the laws is the very thing which 
is by good laws forbidden.” 

It was Magna Carta that established in Eng- 
land the doctrine that the law should be adminis 
tered in fixed courts by learned and independent 
judges bound to obey the law, the language being: 
that all judges should be “such as know the law and 
mean duly to observe it,” a provision that ought to 
be contained in every American constitution ; it was 
in Magna Carta that the King covenanted that “to 
no one will we sell, to no one will we refuse or 
delay, right or justice,” which in time came to be 
interpreted as a universal guaranty of free and im- 
partial justice to all classes, high and low; and it 
was Magna Carta that in practical effect ultimately 
established the important constitutional doctrine of 
the supremacy of the law over every official how- 
ever high, so that no one shall be above the law. 

Chapters twelve and fourteen of Magna Carta 
dealt with the subject of taxation, and they laid 
the foundation of our representative system and of 
the separation of the legislative from the executive 
power. The only legislative function that the people 
of England for centuries contemplated as affecting 
them or as likely to create any grievance was that 
of taxation. In the controversies in regard to tax- 
ation subsequently arising in the Seventeenth Cen- 
tury whether in Parliament or in the courts, it was 
always insisted that Magna Carta prohibited cer- 
tain forms of taxation without the consent of Parlia- 
ment in the exercise of its legislative power, just as 
in) the Eighteenth Century our ancestors here in 
America contended that the spirit, if not the letter, 
of Magna Carta prohibited taxation without repre- 
sentation, that is, prohibited the imposition of taxes 
except by a legislative body in which the taxpayers 
were represented. 

In conclusion, I shall quote an impressive pass 
age from the History of England by Sir James 
Mackintosh, who, in referring to the greatness and 
glory of Magna Carta, used the following language: 
“To have produced it, to have preserved it, to have 
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matured it constitutes the immortal claim of Eng- 
iand upon the esteem of mankind. Her Bacons and 
Shakespeares, her Miltons and Newtons, with all 
the truth which they have reveal and all the 
spired, are of 
inferior value when compared with the subjection 
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NDER the title ‘rohibition and Nullifica 

tion” in the October American Bar Associ 

ation Journal, Mr. Lukens, as an answer to 
“the attempt on the part of some opponents of pro 
hibition to give a philosophical reason for disobe- 
dience to the law,” argues that “the widespread 
disregard of a law does not impair its legal valid- 
ity.” That a widespread disregard of a law does 
not impair its /egal validity must be immediately 
recognized by every thoughtful lawyer; but such 
a statement is not an answer to the philosophical 
reason for the widespread disobedience. A law 
may be legally valid and at the same time in such 
conflict with the popular will as to render it prac- 
tically invalid because of a widespread disregard ; 
and if the particular law is so framed or so uttered 
as not to permit of amendment by ordinary legis- 
lative methods it becomes subject to practical nul 
lification by general disregard or, if need be, by 
open rebellion. 

The term nullification as applied to this proc 
ess of individual violation of a law by vast num 
bers of the citizenry is a loose expression borrowed 
from a conflict of constitutional interpretation 
which was definitely settled in the nineteenth cen 
tury, and has no more applicability to the present 
situation than it would have had to the refusal of 
the Colonists to obey the Stamp Act of 1765. For 
a historical parallel the latter is more apt. The 
Stamp Act, it will be recalled, aroused bitter an 
tagonism among the Colonists; enforcement was 
a failure: it created disrespect for the Crown and 
Parliament, followed by hatred and contempt for 
the Government, and eventually open rebellion. 

“Law,” said James M. Beck, in his address on 
The Future of Democratic Constitutions delivered 
before the Bar Association in 1926, “is only the 
reasoned adjustment of human relations, and its 
authority consists only in its reasonableness and 
When a majority 


a 
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service to the comm: 
imposes upon a minority some oppressive law 
which transcer.ds the fair province of Government - 
the minoritv—if thev have the spirit of free men 
—protest as they would against the tyrannous edict 
of a king.” 

“There is the law and no matter what you 
mav think of it. it is the supreme law of the land 
and must be obeyed.” Thus speak the prohibi- 
tionists 

“But.” says the historian, “Governments are 
instituted among men to protect the citizen in the 


of men and their rulers to the principles of justice, 


if indeed it be not more true that these mighty 
spirits could not have been formed except under 
equal laws nor roused to full activity without the 
influence of that spirit which the Great Charter 


breathed over their forefathers.” 
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enjoyment of life, liberty and property; and whet 
the Government assumes other functions which 
properly belong to the realm of religion, it usut 
pation and oppression.” 

Now, then, what happens when a law has 


heen enacted which violates the purposes of gov 
ernment as understood by American thought and 
tradition? Is a strict adherence to that law a test 
of a citizen’s loyalty to his Government Obvi 
ously no; such a theory has never been accepted 
by the Anglo-Saxon in the history of his jurispru 
dence, and the British Constitution today is a liv 
ing denial of that theory. There is nothing sacred 
in a law as such No consecration takes place 
upon the enactment of a statute by a State or the 
National Legislature which makes of that Act a 
holy and unalterable decree. Indeed, the history 
of the race and the history of the American Re 
public are copious with examples of unwise legis 
lation which has been unenforceable and which 
has become a dead letter. The Declaration of Inde 
pendence, the birth certificate of our Nation, cites 
no less than nine specific laws which at that time 
were the supreme law of the land and to which 
the colonists not only refused obedien: 
the support of their deliberate disobedience pledged 
their lives, their fortunes and their sacred h 1 
Laws are to be discovered, not made 
The sanction for all law in a free country is 
public opinion. The difference between the Vol 
stead Act and the laws directed against conduct 
which the general public condemns is obvious 
The prohibitionist who says that those who advo 
cate the repeal of the Volstead Act because it is 
unenforceable might just as well advocate re 


neal of laws forbidding murder and larceny he 
cause thev too are not thoroughly enforced dis 
plavs a lack of logic which can be accounted for 
nlv as the effect of fanaticism upon one’s menta 
processes. The fact that a law is unenforceable 
is no reason in itself for the repeal f that law 
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body of the citizenship. even though they he 
less than a maiority, openly ignore, and whicl 
freely violated in the offices, in the home ind 
public, by many honorable, substantial 1 other 
wise thoroughly law abiding citizens. we have very 
strong evidence that there is something fundam 
tally wrong with the law 
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or aristocracies, but of majorities of electors. 
aS many are coming think, that unqualified freedom is a 
less good thing than our fathers imagined; that other things 
may be more really important, and that it is needful and ex- 
to restrain and curtail it. But at least 


pedient in many 
th their eyes open, without sophistry, and 


It is possible, 


ways 


men should do so w 


vithout disguise The strong tenden y to coercive laws on all 
matters relating intoxicating liquors, to the restriction of 
treedom of contract, to the authoritative regulation of industry 
in all its branches, which is so apparent in modern democracy, 
may be a good or a bad thing, but it is certainly not a tendency 
in the direction of liberty.” ; 

Whatever may be the future course of such 


legislation, the tendency today is certainly towards 
the restriction of personal liberty, and the only 
check on that tendency is enlightened public opin 
ion and the extent of the willingness of the mass of 
the people to subordinate their liberty for the good 
of the society of which they recognize themselves 
a part. In other words, public opinion and sup 
port of the law by general cooperation in its en 
forcement is a sort of test or yardstick by which 
to gauge the extent to which such legislation might 
proceed; its non-enforceability is the safety valve 
which comes into play when public opinion is not 
strong enough to support the pressure. Taking 
this view of the matter it is apparent that the reit- 
erated cry for enforcement is but an exhortation 
that falls on calloused ears, and that the failure of 
this particular law is no more the fault of the peo 
ple today, than the failure of the Stamp Act was 
the fault of those New England men who held a 
famous tea party in Boston Harbor a century and 
a half ago. Oppressive and unreasonable laws al- 
ways will be unenforceable among liberty-loving 
people. 

Sut whatever may be the wisdom of any par 
ticular law of this nature, it must be admitted by 
every Constitutional lawyer that the right of the 
people to regulate these matters from time to time 
in accordance with their ideas through their chosen 
representatives is a right which adheres in the re 
publican form of government, and which should 
not be cut off forever by an amendment to the 
Charter which prescribes and guarantees that form 
of government 
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(Continued from page 31) 
reduced rates are confiscatory and repugnant to the Four- 
teenth Amendment are not sufficient. 

In order to invoke the constitutional protection, the 
facts relied on to restrain the enforcement of rates pre- 
scribed under the sanction of State law must be specifically 
set forth. and from them it must clearly appear that the 
rate would necessarily deny to the plaintiff just compen- 
sation and deprive it of its property without due process 
of law. . ; 

The complaint fails to show any joint interest or right 
in or to the business covered by the rates or the protection 
sought to be invoked. And it fails to show that the busi- 
ness in Missouri of each is so well and economically or- 
ganized and carried on that petitioners are entitled, as of 
right protected by the Constitution, to have premiums 
amounting in the aggregate enough to yield a reasonable 
return or profit to all the companies. 

The learned Justice concluded his opinion by call- 
ing attention to the rule that state-imade rates will be set 
aside as confiscatory only in clear cases and that no facts 
were disclosed here which wouid warrant an interfer- 
ence with the rate fixed by the state. 

The case was argued by Mr. Charles E. Hughes for 
the petitioners and by Messrs. John T. Parker and 
Floyd FE. Jacobs for the respondent. 
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Hik marriage of the first ! inlawful in I 

linois, but lawful in New two citizens « 

Illinois, first cousins, while tet wily residing it 
} 


New York, marry, and then rett [linois, their 


marriage will be held valid here, notwithstanding tl 
our statute expressly declares su inion “incestuou 
and void;” although t v Triage, even 
valid where performed uld not be recognized he 
rhe general assembly not legislate for the 
common conscience of man ny nation,” sak 
John Marshall, “ma statute declare an act to be 
piratical which is not so t] nations; an 
such an act is punishable onl particular state 
and not by any other governments 

so Gretna ree! marriage pertormed by i 
drunken blacksmith, | ever grievous to the feeling 
of the parents of English heiresses, were unimpeacl 
ably good in England, because good w'iere performed 
Now one of the parties must é ved in Scotlan 
twenty days. 

However, if first sins g rough a marriage 


ceremony in //linois, the parties will not be regarded b 
any state as married. The dom f the parties makes 


no difference; a marriage, to be recognized extraterri 





torially, must be valid where performed; if not good 
there, it is not good anywhere, and will be annulled 
upon application to a court h g jurisdiction,—not 
always an easy matter to decid there is a meta 


1. This might seem to be the 
battle of Blen 


physical question 1n\ 


“second 


place to fight over agai 


heim,” the Marlborough annulment case, but unfortu 
nately it is not relevant, as no rights were there in 
volved which could come before the courts of an 
state. In the East, where perso law still reigns su 
preme, it would or might be different Divorces by 
Jewish rabbis in accordance with the Mosaic law, 

even Mohammedan divorces, effected by the simple 


wife, 


The 


usband to the 
in England 
Roman Catholic, 


handing of a formal ps 
have 
legitimacy of 


per 


been held good repeated]; 


- 


ryt ‘ 


an U 


ttroman subdie a 
living in Cyprus (an English dependency), rests on 
the canon law; the succession to the property of a 


Chaldean Catholic upon his law ; and the rights so fixed 


will be enforced by the civ urts of other countries 
in due course. But if the courts of the state of Ih 
nois declare A. and B. married, and a church court 


annuls the marriage, and A. thereupon marries again 
he is guilty of bigamy. His church decree may pro- 
tect him from _ ecclesiastical nsure (though most 
probably not, as it is his duty to render unto Caesar 


the things that are Caesar’s), but it will be absolutely 


valueless as a defense to a criminal prosecution, 01 


a civil proceeding either, in the courts of Illinois 
Conversely, if the courts of Illinois annul the mar 
riage of C. and D., and a church court declares them 
still husband and wife, they may remarry without 
offense, so far as the state of Illinois is concerned, 





though their re-marriage will be a violation of the 
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s of their church, for which th ce 
ure or expel them. 

The general public is natural 
may even be affected, as it is by anytl 

do with the welfare and happiness z 
or of any body of citizens. If it should unc 
some day that a great church, or a great fraternal 
society, or a great university was deliberating whether 
to dissolve and yo out of existence trie ( S10! I 
the question would be watched witl 
all citizens, but the state would have 1 gal interest 
and could do nothing one way or the the 
absence of a dispute over property rights, there wou 


ve nothing cognizable by any court. It the sam 


with a marriage annulment by the aut ties 
church. 

Che Marl oroug cast then, a I Sz 
not relevant to my subject, but I ma Scuss 


annulment case that is. Miss S., a Scot idy, 1 
ried one von L.., an Austrian subject, in Paris in 189, 
and the cou] le we nt t Wiesbaden t \fter the 


war, the British equivalent of our alien propert ul 


todian claimed Mrs. von L.’s personal 


was in the hand { her Scotcl hanket She there 
upon discovered flaw in the French ma we, al 
she applied to the courts of the matrin lomicil t 


have the marriage declared null and \ The Wies 
baden court entered a decree to that efte Her banl 
ers asked the Scotch courts to say whet the hould 
turn over the property to her or to th todian, at 
last year the case went to the house of lords, whose 
decision was that the courts of Great Brita mus 
‘onsider Miss S.’s status to be what tl Irts f het 
lomicil declared it to be, and that therefore she was 
not an Austrian but a British subject the alien 
property custodian had no right to her propert 
marriage having been invalid when an vhere pet 
formed, was invalid everywhere, and Miss S. w 
never von L.’s wife 
There remains the possibility of ens of 

nois leaving the state and going to another state to be 
married, to evade our law. Two principles must be 
noticed. The first is that, a state's jurisdiction being 


it will | 
lagicl 
| 


legislate 


territorial, 
attempting to 
[Ilinois punishes, or undertake to punish, murder, that 
means murders committed in 
the holding by religious corporations of mort than a 
certain quantity of land, it does not intend to restrict 


1 
+} 


’ presumed that.the state is not 
beyond its jurisdiction; whe 


Illinois; when it forbids 


‘ ‘ ‘ 


e holding of more land in another state by a re 


gious corporation of that state, and an II is will 
making such a gift, will be valid erefore, when 
the state of Illinois forbids the marriage f firs 


cousins, it is forbidding the marriage 


cousins, unless the statute express! 
So when Illinois forbade the re-marrias f divorces 


persons within a year, that could onl 


marriage in Illinois, and, as Crowt 
hand, our legislature ultimately repealed th “ite 


the better prevention of 


there is another 


lals.” Especial since 


scart 


principle involved 
ll civilized st 


ites to support mart 
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ire, or ! ( { parties, 
interested eg Irts e had to choose 
vetween t ( en to see their laws 
evaded wit ther than t reak up new 
omes 1 of having 
vhat iwyel entere la 
tVOTCE 5 2 . for a yeat 
seems S led 
Che « g of reverting 
to nationalit ple governing the creation and 
enforcement of \ french statute of 1921 pro 
vides fo } g es rer ered 
by France n by gin, 
either in Al ari I governed by 
French la Isatiat i! Lorrainers are 
governed f their mmunity of origin, 
“without the ’ eratior lomicil lo 
day, it has t Ser read VProfessor 
Brierly on ft t ns ike It ] il 1 | rance, whi h 
scarcely da en their hold on their citizens 
abroad, for f shing the man-power avail 
able for milit é re all for € ms sanquints 
the la ring and the 
'nited Stat \merica. for the opposite 
reason, are | 0 the soll 
territor al | | s€a-powel!l 
the times, 
be sitting 
gether, and all governed 
rent ere stil 1 erable s« ype Tol 
ses the question being onl 
wi the i t person s domici! 
law tionalit LI r the other he 
rposes erever he goes 
But in at even with us, as we have seen, 
the law of { es not occupy the whole stage 
\n accident q ir to the falling of the Bridge 
of San Luis | irred in Colorado a Fh w years 
zo. The | that arose out of the deaths were 
tried in Chicag ul n the state of - ishington 
failed and the t lers me under the usual dou 
le liabuilit f them lived here, and suits to 
rce the ere started the officials of 
e state goto n the mut icipal court of 
cagt t stor n the newspapers 
the effé 1S government is con 
emplating su e Canadian courts against Ameri- 
1 tizet ut paying their 
come tax t en pretty well agreed in the. past 
it one e penal, revenue, 
oli the 
se, are the eath of business. 
Vhere a cont I le 1 state, between citi 
ns of tw t tates, to be performed in still a 
th state x int common enough 
lation,— what governs? One state may require 
a contract n writing, or even under seal, 
thers ma ne state, and not another, may 
the cont to be transferred by assignment 
Some esse the t “number one 
le able t may mean one 
£ unother in another Usurv 
may r lifferent statutes of 
itor ages for breach of 
tract ma ind so fort! May a married 
i ente | t When does a 
r come The cu f authority seems 
€ tt} 9 most of these 
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jo 


domicil, but on the law of 
the place where the contract is made. 
The judicial committee of the privy council,— 
highest court of appeal for the British empire- 


questions depend, not on 


has questions like these constantly before it. The 
statement of a case may begin like one of Conrad's 
novels: “The plaintiffs are a firm of Glasgow mer 
chants who have a branch house in Bombay; they 


The defendants are 
Through the medium of 
Java the plaintiffs and the defendants 


leal largely in Eastern produce. 
merchants 
brokers in 


in Hong Kong. 


entered into three contract and so forth. 
The next case, I may remark, will decide that a 
wife, after obtaining a judicial separation from her 


husband in Ontario, where there is no divorce except 
may not go to the province of 
is a modern divorce statute, and 
as under the old Baron 
and Feme rule, which is still in effect throughout the 
British empire, he not in Alberta, and the 
courts of that province have no jurisdiction, in the 
Another case will determine what 
law applies when railway engineers enter upon land in 
Zanzibar (a British protectorate) and lay tracks with 
out the owners’ consent, and the owners claim compen 
land, with the railway inclided as part 

English rule——while the railway peo 
ple ask t the local Mohammedan law applied, 
under which the owners can recover only the value of 
the land without the railway on it. 

Only rights created under the laws of a civilized 
state are enforced elsewhere. You needn't expect to 
get a divorce in Zululand that will be good in Illinois 
The problem is simply to find a state backward enuugh 
not to be shocked at your application, and far enough 
along to be classed as civilized, so that its judicial de 
crees have extraterritorial recognition. This would be 
the very pigeon-hole in which to file Nevada away, 
were it not for the full faith and credit clause of the 
federal constitution. There must also be due process 
of law,—notice, so far practicable, and an oppor 
tunity to defend (corporations of other states and non 
resident motorists please observe); and fraud mi the 
the court vitiates any judgment or decree anywhere 

\s we will not enforce here the judgments of for 
eign courts ir: which we have no confidence, so we will 
not submit the rights of our citizens to the jurisdiction 
of such courts. In early mediaeval times the little com 
munities of foreign merchants in Oriental countries 
were self-governing, and a parallel has been drawn 
between these and “the self-governing communities of 
foreign students which, at Bologna and elsewhere, were 
eventually developed into Universities.” In couniries 
like China (and, until recent years, Turkey), so-called 
extraterritorial courts have been established. “The 
Europeans or Americans,” it has been said, “ 
form classes apart, and would not feel safe under the 
local administration of justice which, even were they 
assured of its integrity, could not have the machinery 
necessary for giving adequate protection to the unfa 
miliar interests arising out of a foreign civilization.” 
\s countries rise in the scale of civilization their feel 
ing against being branded as inferior grows in inten 
sity, and the situation becomes very difficult. 

Why do we recognize here rights acquired abroad, 
perhaps by foreigners against our citizens? On the 
principle of comity, it used to be said by everybody, as 
if when an American borrows money in Paris and 


by act of 
\lberta, 


have her marriage 


parliament, 
where there 


dissolved : 
r domicil is 


internationa ense 


sation for the 


of its value—the 


have 





gives his note, and is sued the note here in Illinois, 
the Illinois courts, in entertaining the suit, are showing 


courtesy, or paying a compliment, to the French Re 


public! It is universal natur part, and it 
part enlightened self-interest. Lor hancellor Not 
tingham, in the house of lor n 1688, said of a for 
eign divorce: “It is against the la f nations not to 


give credit to the judgments and sentences of foreign 


countries, till they be reversed by the law, and accord 
ing to the form of those untries wherein they wer: 
given. For what right hath one kingdom to reverse 
the judgment of another \nd how can we refuse to 


And what 
oul | 


let a sentence take place till it be reversed? 
confusion would follow in ( 
serve us so 
tences ?”’ 


if they sl 


abroad, and give ni redit to our se! 


Gentlemen, we have been dealing for most of the 
evening with that very modern department of the law 
which on the continent of | 
England, is known as “Private Internat 
generally in England and always in the 
as “The Conflict of L: 
term; we have simply t 


sometimes i! 
onal Law,” but 

nited States 
Neither is a satisfactory 


urope ind 


iws 


given case, what 


law applies, that is, the law of wl state: in other 
words, to make a Choi f Law, another suggested 
name. 

Che subject is ol et nknown reach [t is law 
in space, to borrow Prof r Beal rilliant adapta 


tion of a phrase of Savigny’s; we have carried law 


into a third dimension. Dicey’s classical treatise began 
fifty years ago as a book on Domicil, but, as I have 
said, that is no more than one province, though no 
doubt the most important, in the lomain we have 


been exploring this evening An been 
made to reduce the subject to one p1 
ciple of effectiveness: in a 
any state may act which can 


ittempt has 
inciple,—the prin 


of circumstances 
that state 


Piven set 


ict effectively 


must act which alone can act effectively; if several 
states can act with different degrees of effectiveness, 
that state should act which can do justice most com 
pletely, under the circumstances ; if more than one state 


can act with equal effectiveness, that state should pro 
ceed whose jurisdiction is first invoked. This is a prin- 
ciple which in one forn another is slowly making 
progress in different fields of law; our fellow-member 
Dean Pound has done much to launch the principle 
and sustain its validity 

We may state our case in terms of the advance of 
civilization, and a larger, a more lligent self-interest 
of the peoples of the w Have we not seen nar 
rowness of outlook erected into a political maxim, and 
a great nation urged to decide questions of empire on 
the psychology of the street every stranger 
sees a natural inger knew that 
when the house next door to yours is in a blaze, it is 
the part of prudence for you to help put out the fire 
But a certain fine and generous ilry was mixed 
in with all his prudence, and when he some act 
of brutal injustice, a child or a struck, he 
wanted to know the reason wil should 
chilled if we found him after a few 
ease, always when call 


ut who i1 


enemy The Texas 


Saw 
woman 
We 


vears, 


feel 
living at 
on tor aid to some one in 
trouble, asking what business it was of his. In 1848 
or 9 Dante Gabriel Rossetti, then an eager boy of 20 
or 21, -this is the centenary t nis birth— wrote a 
sonnet “On Refusal of Aid Between Nations.” Its 
theme was the in f Europe to 
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the national struggles of Italy and Hunga wail 
\ustria, but it has a universal, an eternal appe 
Not that the earth is changing, O 


Nor that the seasons totter in their w 
Not that the virulent 
Seethes eve winepress evel! 


\ot therefore are we certain that the 


Weighs in thine hand to smite thy ig 
now 


Beneath thine hand so many nati 
So many k therefore, ( 


not 


“ngs 
But because Man is parceled mut i 


Today ; because, for any wrongfu 
No man not stricken asks, 
Why thou dost thus 
“He is he, I am I.’ By 


Chat our earth falls 


( 
“T would be 

’ but his heart w ~ 
this we k1 
asunder, being 

é * 

a United States 


never be 


| her e W 


Parliament of Man, a Federation of the World 

verriding constitution, compelling the respect of th 

onstituent states for each other’s adjudicatior But 

1 fuller and more clear-sighted recognitio1 states 

private rights that have had their origin in other states 

may accustom us to the not very easy I t 

itizen of a foreign state is also a man a 1 brother 

oing justice in his courts to our just clait ying t 

ittain something like a sympathetic understanding « 

the seeming-strange ideas of alien peoples nt 

lently expecting from us the like treatment N 

nglishman could ever again be truly par il afte j 

studying a volume or two of the judgme f the 

udicial committee the privy council 
Let us read once more the often-quot« 

fresh words of Justice Holmes $ 
‘I do not think the United States wou ym 

an end if we lost our power to declare an of Cor 

gress void. I do think the Union would be imperil 


t make that declaration as to the law 


States 
tal 


f we could mn 


of the several For one in my place sees 


often a local policy prevails with those ire no 
trained to national views For most t th 
things that properly can be called evils in the present 
state of the law I think the main remed for t 
evils of public opinion, is for us to gt 

zed.” 

\merica has contributed the greatest nam $e] 
Story, and a perfect laboratory for problems in thi 
conflict of laws. We have forty-eight states and 
nation, and American citizens now have business at 
social relations with all the world The study an 
levelopment of the doctrines of the conflict of laws, | 
awyers and citizens, will enlarge our ideas in the right 
vay, predispose us to give faiz consideration to the 
ery different point of view of others, and tet 
through justice to the promotion of peace o1 irt! 
good will to met 

Binder for Journal 
The Journal is prepared to furnish a Binder to those 


who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This repre the manu- 
facturer’s cost plus expense of packing, shipping, carriage 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office ‘ 
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Germa lard profes 
ly as we cally In distinction from 
English and Bars, it has not the divi 
f lav I lass¢ but follows the 
yste t only one 
s of vy 
On the ( é é 1ust be 
‘ ‘ ea es of the 
il nu attorneys it 
i O00. TI ably not 
10 el erican attot! 
: ilthoug n population is about 55 
ent ol le | not have the 
gures it the ber of law 
in Germa tively smaller than in our 
‘ ntry, for our not f the stubborn “Dutchman” 
to c ea t juality ; be 
the Gert lural system is less tech 
han out refore, causes less expense 
e partie é illy possible to 
en for urthermore, 
go] t ept cases on a con 
nt fee basis. t r man also has a chance to 
S cas¢ ont chance of 
cc r uc T 
spite i ( German 
eys see - | I than sufhcient For 
erman Bat eedingly worried about the 
crease ( ttorneys and the 
oreater it é er of law students 
e last few r there is nsiderable talk 
egal es um be yf attorneys 
iy be he Ba This dispropor 
é creé um be German law 
nte te aff th re notable because of the 
s tra Briefl t is follows 
After oraduat gee 1 that is after 
c . 1! ent, 18 to 20 
9 ersit nd immediately 
his law ; - % esired that he occupy 
rene education, but 
‘ urses are gatory tiven though with 
- h genera ty work, he has a fair cul 
undatior 1 rule the requirements 
| led for graduation from a German High 
¥ are considet to be equivalent to a two 
: course in ou t colleges. From my obser- 
ind informat , sthhtal shat to maturity 
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the graduate of a German High School is inferior 
to the American student after two years in a col 
However, the scope of his knowledge and 
his ability to tackle theoretical matters in a scien 
tific way seem to be greater than those of the 
average graduate of an American college. 

The German law student must study for at 
least three years in the university, before he will be 


lege 


admitted to his first legal examination. During 
this time he enjoys absolute freedom. There are 
no examinations in between, and nobody asks 


whether he actually visits the courses for which he 
has registered. And indeed I am told that he takes 
advantage of this situation, especially in his first 


year. At least for this period it can be said that as 
a rule the American law student works more than 
the German The absence of German students 


from the university courses are not caused by re 
munerative work. The German student does not 
“work his way through college.” Not that there is 
1. social stigma attached to it, but side-work for a 
living is frowned upon, because it does not fit into 
the peculiar academic atmosphere of German uni 
versity life, an atmosphere which does perhaps 
as much for the education of the student as the 
courses themselves. 

This “academic liberty” produces probably 
maximum results in a few, but, a lower average 
than our system. The German motto is: “To pro- 
duce men one has to risk boys.” This is not the 
\merican attitude. To imitate the German system 
is in my opinion neither advisable nor possible. 

After at least three years of study he will be 
admitted to the first legal examination. This exam- 
ination is a State examination, the examiners being 
university professors, judges of higher courts and 
lawyers of high reputation. The candidate must 
write a legal opinion on a case, the facts of which 
are submitted to him, or a treatise on a purely theo- 
retical question. For this he has several weeks’ 
time. But these studies are lengthy affairs, and the 
candidate is required to work through and discuss 
the entire literature, not merely the court decisions 
Then he must write legal opinions, under super- 
vision on several cases which are given to him, one 
or two cases per day. For these opinions, he can 
only use the text of the codes. Finally he has to 
undergo an oral examination, wherein about five 
or six candidates are questioned for one or, two 
days. This examination is a fairly good means to 
gauge the candidate’s knowledge as well as his 
ability to apply this knowledge. 

After this examination the “Referendar,” at 
least in Prussia, passes a period of three years (be 
fore the war it was four years) as an apprentice 
During this time he becomes attached to almost all 
thei various kinds of courts, and for about three 
quarters of a year to an attorney whom he may 
select himself. The judges and lawyers are sup- 
posed to explain their work to the Referendar. The 
Referendar is not to be considered as an assistant. 
Naturally, a judge will request the Referendar to 
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draft decisions and orders, and if the 





clever enough to do that in a satisfactory way, this 
will lessen the work of the judg« However, from 
what I am told, frequently the correction of the 
draft takes longer than if the judge had made the 


decision himself. 

After this period the Ref lar is admitted 
the second legal examination which takes place be 
fore a State Comn : xamination is sim 
ilar to the first one, but 
the training of the candidate i1 
it lays more value on the practical side. 

Upon passing this examit 
admitted to the Bar 

As was explained 
required are State examinations 
first examination the influence of the 
professors is very strong. The 
ination which may take place 
for the doctorate, which although 





ission 


above ill the examunatio! 


nly academic exan 
the examinatio1 


made by 


many lawyers, is purely voluntary 
The German system of training lawyers seems 
to me to be worthy of attent especially in the 


following respects: 
1. The preliminary edu 
2. The German method 


mat « : ‘ 
nal requirement 
legal examinations 


3. The apprenticeship period The young 
lawyer who is admitted to the Bar in our country 
considers his first years generally as a period of 


] 


training, and therefore in practice also, 
lawyers undergo a period of apprenticeship 

In two points there is however a difference 
Our lawyers are interested to get as much assist 
ance as possible from the young apprentice to whom 
they pay a salary, while the German 
not being paid during their time of apprenticeship, aré 
more or less systematically introduced to the in 
tricacies of the legal practice, without being obliged 
to do mechanica which they would 


our young 


oung lawyers 


1 work, fron 
learn but little of value. 

This apprenticeship idea is 
European Continent to the legal 
applied to all trades. Just been 
making headway in certain trades in the United 
States, I believe it will applied also to 
our profession. 

The other difference is that the young lawyer does 
not see only the work of the lawyer, but also that 
of the courts. He is present if the collegium of 


not limited on the 
profession, but is 
is this idea has | 


y pe 


judges retires for deliberation of a case, and I am 
told, is often asked his opinion before the judges 
have taken a stand in the matter 

This work with the bench has certain bene 


ficial influences. It gives young lawyer an ex 
cellent training, a better one than he could probably 
obtain from any lawy Besides that, it 
him an opportunity to watch the activities of many 
lawyers, good and bad ones, from a somewhat ele- 
vated standpoint, and to note the reaction of the 
judges to them. This should be a better guarantee 
for the proper ethical conception of the legal pro- 
f the young lawyer than the 


fives 


fession on the part of tl 

strictest examination of our Character Committees 
Naturally whatever one may think of this 

method, it could certainly not be applied in the 

same form in our country, for one controlling 


reason,—because of the overwhelming number of 
law graduates 
However, I am far from 


application of any of the fe 


advocating the direct 
atures of the German 





Referendar is 


although it considers also 
the theory of law, 


tion, the candidate is 


although in the 
university's 











system. Even if we would, we could not make 
radical changes and the use of foreign methods 
must be preceded by their adaptation ur system 
and our viewpoints But it may we e that we 
would profital ly use some of the features { the 


ugh and successful German 
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THE JUDGE'S NOSEGAY AT THE OLD BAILEY 


wh 


ably notice 


f His Majesty 
s now but an 
Barrister’s gow! 
to be of preat 
iad to be p! 


prisoners to be trie 


What 
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what was gene! 


be Cause 
and w 
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Typhus Fever 
rom ont pers 
ody-louse, Pedi 


as very 


Fevet 


tf our trenches 
In olden days ar 
was believed 
vercrowding, bad 
alr, 
elieved that 
is transmitted by 
‘lague by the rat 
living medical 
[yphoid comes 


ad air.” 
lo prevent 
nosegay of wh 


rs was placed bet 


physicians carried a 
their cane, full of frag: 


time they smelt 
nosegay was 
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it it was useful 
read-pills, a harm! 
That the 
ade vividly 
ld Bailey in Apri 
more than one < 
tter than Mr. Ju 
74, 75 he was 


One Mr. ( 


1m and all the pa 
case that created 
the extreme a! 
keep them away 
Man noticed 
juiry subsequent 
ole Newgate Pri 
l long had been 
s later and accor 
posed to have 


gedy which follows 


In a week or ter 
sent at this Trial 
ant fever and 

it curious Cll 


women 


ne and sweet-smelling 


danger 
manifest 
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Hon. WILLIAM RENWICK RIDDELL 


lustice of Appeal, Ontario 


er been in the Old Bailey 


criminal trial would prob 


et of flowers set in front 
the Trial Judge Chis 
like the little tag on the 


ne time it was supposed 


prophylac The Judge 

m inte trom the 
e him 

be guarded against was 

Gaol Fever: it was sup 
ie foul air of the prisons, 
gious. It was sometimes 
1 Fever, &« we now call 

w that it transmitted 
ther by “cootie”’ or 


rporis, whicl 
reat Wats 
leed, until our own times, 


generated out of filth and 


vas the curse 


close foul air, and trans- 


just as until the other day it was 
Malari: 


leavy air of swam] 


the foul and 
now know that 
species of mosquito, as the 
Quite a large proportion 
titioners were taught that 
1 water, Typhus from 


bad 


from 
we 


came 
vnereas 


from dock to bench, 
flow- 
the Judge—just as the old 
yuncet-box in the head of 


ant spices, which from time 


rder to ward off infection. 
fact as ineffective as the 
way the noxious intruder; 


psychological effect—like 
and heartening placebo. 
from infection was real is 
yy what took place at the 


750. The story has been told 


mporary writer, by none 
Foster in his The Report, 
mn the Bench 

rial, and the 


on Court 


wes were crowded, it being 


interest among the peo- 


nusual heat did not suffice 
some smell, and an 
rdered disclosed that the 


ind all the passages were 


very filthy condition- -this 
to the ideas of the time, 
its share in causing the 

many of those who were 


ized with a most ma- 
few recovered—a some- 
nce was noticed, namely, 
ffected lv one out of 


arrected, oniy 


the many present being known to have taken the 
fever. 


What was also noticed at the time was that 
there was no more sickness in Newgate than 
usual—this was much remarked on, as previous 


yuutbreaks had occurred when Gaol-fever was ram- 
pant m the prison. Mr. Justice Foster says: “This 
circumstance suggesteth a very proper cau- 
tion, not to presume too far upon the health of the 
gaol, bare.y because the gaol-fever is not among 
the prisoners. For without doubt, if the points 
of cleanliness and free air have been greatly neg- 
lected, the putrid effluvia which the prisoners bring 
with them in their cloaths, &c., especially where 
too many are brought into court together, may 
have fatal effects on people who are accustomed 
to breathe better air; though the poor wretches 
who are in some measure habituated to the fumes 
of a prison, may not always be sensible of any 
great inconvenience from them.” 

From the contagion of this memorable court 
day died Mr. Justice Sir Thomas Abney of the 
Court of Common Pleas, a very able and con- 
scientious Judge and a strong Hanoverian, Charles 
Clarke, a Puisné Baron of the Exchequer, Sir 
Samuel Pennant, Lord Mayor of London, who had 
been joined in the Commission of Oyer and Ter- 
miner and General Gaol Delivery, Sir Daniel 
Lambert, (not the Daniel Lambert but) one of the 
Aldermen of London, a Barrister-at-Law, two or 
three Students of The Inns of Court; an Under- 
Sheriff, an officer of Lord Chief Justice Lee at- 
tending his master in Court at that time (the Chief 
Justice himself escaping), several of the Middle- 
sex Jury, and about forty others “whom business 
or curiosity had brought thither.” 

And hence the Judge’s nosegay at the Old 
Bailey. 

By the way, in those days, law-students had 
their rights—Mr. Justice Foster in his Discourse I of 
High Treason, p. 214, (note), says: “Students of the 
Inns of Court coming properly habited in 
students’ gowns have a right to the use of the 
middle gallery on the left hand of the Court (at the 
Old Bailey) during the trials. The officers who 
make money of the galleries have sometimes be- 
haved with rudeness towards the students; but the 
Court upon complaint hath constantly done them 
justice”—more suo. That gallery is an excellent place 
for seeing and hearing all that is going on—I have 
tried it. 

Gaol-Fever was not unknown in this favored 
land. Of the fifteen persons found Guilty of High 
Treason at the Special Assize at Ancaster, Upper 
Canada, in June, 1814, (they had taken part with 
the American invader) a number were sent to 
Kingston and incarcerated in the Gaol there. Of 
these, three—all Americans—died of Gaol-Fever 
in March, 1815, the other four receiving a Pardon 
conditioned on their abandoning the Province and 
all other British possessions for life—which meant 
going back to the United States. 
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Colorado Bar’s Successful Campaign 
[The Colorado Bar Associat ‘ 
its thirty-first annual meeting t 
Rose Room of the Antlers Hotel 
Colorado Springs on September *4 

15, 1928. 

President Donald ‘ 
Denver, opened the sessiot n Fri 
morning, 1 i 





September 14 Dy 


new members were clected iking tl 
present active membership the largest 
in the history of the Associatiot Che 
Treasurer's report showed t! ustomal! 
steady increase of assets. Routine stat 
ments of committees demonstrated tl 
live interest in the business of t rg 
ization throughout the preceding jy 
which marks the Colorado 
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tion has conducted a cat ‘ f 
cation among the people throug! Ww 
paper advertising, radio broadcast 
and public speaking to permit the ra g 


of judicial salaries to equal modern ne 
cessities. The expense of nigh $25,000 
in such propaganda h l 
most wholly by the lawver f the state 
(The labor culminated in s 
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debate was held betwe representa- 
ves of labor and em ers on pro- 
sed changes in the Work: s Com- 
ensation Law Chis te w both 
timulating and inforr th pl : 
uld be well wort trial in other 
ar associations. 
Another inno\ ed 
t the dinner meeting 1 at th 
niversity Club | Decem- 
er seventeenth w Denver Bar 
Association will meet t Denver 
yunty Medical Associa to discuss 
roblems of mutual interest 
Still another whic 
ur new preside ] W. Toll is 
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the name of the \ Ss 
ubhication fron 
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I Dix a 4 W x 
there is also a ing t graphy 
nd style which shou sult in a much 
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Among other phenot t the local 
lect mn November . was the 
lection by in A I g@ majority 
I Judge Robert essor 
Judge Lindsey I enile « irt 
vench. Judge Stee Yemocrat and 
he only Democrat lidate on the 
yunty ticket to be « l in the face 
f a veritable landslide for the Repub- 
lican party Incident he was rec- 
mmended for the off the Denver 
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unty judge, Ww V WiSée elected 
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Conference of Delegates of Local Bar 
Associations of the State of Florida 
The first semi-anr nference 
legates of Local B iations hel 
irsuant t ict t t the Tampa 

neeting of 1927 wa at Orland 
lorida, o Sat ember 10 
125 
This meet 2Z A t ( beau 
ful new Orange ‘{ t lotel wher 
mmodious quarter: attractive 
irroundings were t The at 
ndance was consider arge ifor a 
eeting of this kind it the close 

t the meeting it was i to be s 
uccessful that it was ered, on n 
nm of Mr. J. C. ¢ r., that sen 

nnual meetings be ed to be held 
the future 
here were in att t this 
rence representat leven local 
ar Associations Jackso 

Bar Association, I Bar As 
ion, Dade Count r Associatk 









ar Association of tl 
t, Winter Have r Association, 
akeland Bar Ass at Polk County 
ar Associatior St. Petersburg Bar 
ssociation, Fast \ County Bar 
sociation, Hillsborough County Bar 
ssociation, Bar Associat of the 17th 
licial District 
There were forty attendar 
luding Robert H. Anderson, pres 
nt of the Florida Bar Associa 
Hutchinson, Secretary of the Fi yr 
Bar Associatior R. Bentley, 
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Delegates; 
Dean Harry 


retary of Conference of 
Congressman H. J. Drane, 
( lrusler, Dean of Law Department 

he University of Florida; Hon. Arm- 
stead Brown, Associate Justice of the 
Supreme Court of Florida; and Judge 
Uykes of Cincinnati. 

A carefully prepared program of the 
lighest order was presented and thor- 
uughly enoyed by all who heard it. 
Unfortunately, Mr. William Fisher of 
Pensacola and Mr. James R. Bussey of 
St. Petersburg, who had been requested 
to prepare addresses, were unable to 

end. However, the following ad- 
delivered: “A Review of 

Work of the American Law Insti- 

yy Harry C. Trusler, Dean oi 

Law School of the University of 

Florida; “Some Comments upon the 

Lien of Federal Judgments in Florida,” 

William T. Stockton of the Jacksonville 

sar; “The Work of the Judicial Sec- 

by Hon. Armstead Brown, Asso- 

ite Justice of the oe Supreme 

( rt; “The Law Journal,” by John C. 
per, Jr., of the Jacksonville Bar. 

Considerable discussion was had by 

delegates upon several features of 
the foregoing addresses, particularly 
with reference to the address upon the 
en of Federal Judgments in Florida 
ter a thorough discussion of that sub- 
ject and consideration of a proposed 
bill to be introduced in the Legislature 
presented by Mr. Stockton, a Committee 
composed of Messrs. W. T. Stockton, 
reo. C. Bedell and John B. Sutton, was 
yppointed to re-draft the bill proposed 
by Mr. Stockton, to remedy the situ- 
ation pointed out in his address. 

A bill was read proposing that Circuit 
Court Clerks be authorized to file in- 

me tax liens and certificates of dis- 

rge thereof in a Federal Tax Lien 

Book to be kept for that purpose. Upon 

this proposed bill was referred 

to the committee on Federal Liens pre- 

ly appointed, with instructions to 
der and make recommendations. 

At the conclusion of the morning ses- 

a delightful luncheon was tendered 
the delegates and their guests by the 
Orlando Bar Association, at the con- 
clusion of which the proceedings of the 

ference were resumed. 
ng the afternoon session the rule- 
power was discussed by Judge 

). Andrews and others and at the 
nclusion of the discussion, wpon mo- 
1 of Mr. Lee Guest of the Jackson 
lle Bar Association, it was ordered 

it a Committee composed oi Messrs. 
Lee Guest, Judge A. O, Andrews and 
Wm. G. Ward, go into the question of 
the rulemaking power by constitutional 
mendment and co-operate with the 
lative -Committee of the Florida 

Bar Association with a view to 
making a onan of its recommendations 
at the next convention of the Florida 
State Bar Association. 

Reports were had from former presi- 
dent of the Florida State Bar Associ- 
ation, W. I. Evans, and President E. 
‘lyde Vining, of the Miami Bar Asso- 
as to preparations being made 
ntertain in that city the executive 
committee of the American Bar Asso- 


sses were 





lation 





iation and the Florida State Bar As- 
ciation and Conference of Delegates 
Local Bar Associations. 


Al of the addresses delivered at this 
or ferer ice will be publisherd in future 


numbers of the Florida State Bar Asso- 


Journal for the benefit of 
of the association who 


yn Law 
ose members 
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were unable to be present at the Or 
lando meeting. 
Gov. Hurcuinson, Sccretary. 





Ohio 





Ohio Bar’s Regional Meeting at Dayton 

One of the most successful regional 
meetings of the Ohio State Bar Associ 
ation was held at Dayton on Nov. 17, 
according to the account in the Ohio 
Bar Association Report. It opened with 
sessions of the general and special com- 
mittees in the morning, and this was fol 
lowed by a complimentary luncheon 
given by the Dayton Bar Association at 
noon, committee meetings in the after- 
noon and a banquet in the evening. 
President John A. Elden presided at 
the public meetings. 

The Committee on Aviation, of which 
Mr. Daniel W. Iddings of Dayton is 
chairman, considered section by section 
a proposed draft for an aviation statute 
A sub-committee was appointed to con- 
sider the constitutionality of adopting 
the Federal regulations and making them 
applicable to the State. The following 
aspects of this important subject were 
discussed at the meeting: “Phases of 
laws in California, lowa and New York; 
leaving entire matter of regulation and 
licensing to Federal Government and not 
advocating any state legislation thereon; 
vesting power in a present state official, 
or a commissioner, or a commission; 
having both state and federal, or only 
federal, inspections for licenses; embody- 
ing all federal requirements in the state 
law; effect of requirements as to bond, 
carrying parachutes, resulting in inter- 
state aviators avoiding the state; ap- 
proval of concerns building airplanes; 
limiting applicability of legislation to 
commercial carriers for hire, and not 
regulating non-commercial fliers; state 
legislation prohibiting municipal legisla- 
tion; and making owners as well as les- 
see of plane responsible.” 

The Revision of Probate Laws Com- 
mittee, of which Howard L. Barkdull 
of Cleveland is chairman, and the In 
ferior Court Committee, of which 
James A. White of Columbus is chair- 
man, also held meetings. The Blue Sky 
Committee, E. Searles Morton of Col 
umbus, chairman. considered in detail 
proof of the Fifth Draft of a Statute. 
It was decided to mail copies of this 
draft to legislators and various organ- 
izations and others interested in the 
subject with a request for criticisms 
and comments, preparatory to drawing 
up the final draft for presentation to 
the legislature. 

The Judicial Administration and 
Legal Reform Committee was presided 
over by Vice-chairman Charles F. 
Schnee of Akron. It devoted its time 
to a consideration of the reports of the 
special committees on amendments to 
the Ohio Corporation Act, the proposed 
Criminal and Probate Codes and the 
Inferior Courts bill. 

The Executive Committee at its meet- 
ing considered the advisability of an- 
notating with Ohio citations the drafts 
of the American Law Institute but took 
no final action on the subject. 

Among the speakers at the various 
sessions and functions were Hon. Clar- 
ence M. Young, Director of Aeronautics, 
ey eo of Commerce, Washington, 

C., who congratulated the Associ- 
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pare that the U. S. Su- 

preme Court dealt only with 
Federal questions, but as a matter 
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in the country. 

The Federal courts have juris- 
diction over many cases between 
citizens of different states in 
which no Federal question is in- 
volved, and the U. S. Supreme 
Court in reviewing these cases has 
to decide a great variety of legal 
questions such as arise in the gen- 
eral practice of all lawyers. 

Furthermore its position and 
authority make its opinions, while 
not stare decisis, of great impor- 
tance, and they are always respect- 
fully considered. 

The tendency for the last half 


century to broaden the scope and 


authority of the Federal govern- 
ment has resulted in throwing into 
the U. S. Supreme court—the final 
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count the courts of last resort in 
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sions of the U. S. Supreme Court 
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other outside jurisdiction. 
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and terms on which you can place 
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Notes in 41 Books (single vol- 
umes 1-274). 
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jamin F. Koperlik, Vice-President and 
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Association, at a recent 
the following officers to 
coming year: President, ¢ H 
dorff; Secretary-Treasurer Attorney 
Dougherty; Vice-President, W. H. B: 
mann. 
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Gilson 
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Waterman, 
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of 


and 


Geneseo, 


I am a member of the fcllowing Associations of the Bar.. 
Indian O 


Mongolian 0 Negro Oo 


Address. . 


and the report of the annual meeting of the Association. 
tion and contains a list of the members. 


Check to the order of American Bar Association for $.... 
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Federation of 
the Fifth 
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meeting in 


elected President of the 
Local Bar Associations 
Supreme District of Illinois, 
ganization’s thirteen annual 
October. Other officers elected were 
follows. Judge W. W. Wright, of 
loulon, Vice-President, and Karl Seibel, 
Princeton, Secretary and Treasurer. ( 
V. O’Hern was re-elected as a member 
f the State Board of Governors 
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